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I.
BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Petition to Intervene and Motion to Allow Representation by Out of State Counsel filed by Kroger Company (Kroger) on November 7, 2007.  This matter also comes before the Commission for consideration of a Petition to Intervene filed by Ratepayers United of Colorado, LLC (RUC) on November 5, 2007 and its Motion to Amend Original Petition and Amended Petition for Intervention filed on November 27, 2007.  
2. Public Service Company of Colorado (Public Service) filed its Application for authority to expand its Demand Side Management (DSM) program and to revise its current DSM Cost Adjustment on October 31, 2007.  Notice of the Application was issued on November 1, 2007.  The intervention period was extended until January 7, 2008.  See Decision No. C07-0951.  

3. Now being fully advised in the matter, we grant Kroger’s Petition to Intervene and deny its Motion to Allow Representation by Out of State Counsel without prejudice.  We also grant RUC’s Petition to Intervene and Motion to Amend Original Petition and Amended Petition for Intervention.  

B. Kroger

4. Kroger represents in its Petition to Intervene that it possesses the requisite interest to intervene in this matter, as it is one of the largest commercial customers served by Public Service.  Kroger is interested in the issues that will be addressed in this docket since these issues may substantially affect its tangible interests.   
5. We agree with Kroger that it meets the requirements of Rule 1401(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  We find that Kroger’s statements demonstrate a clear pecuniary and tangible interest in this docket.  In addition, Public Service did not file a response to Kroger’s Petition to Intervene.  We therefore grant Kroger’s Petition to Intervene. 

6. In the Motion to Allow Representation by Out of State Counsel, Michael L. Kurtz, Esq., requests permission to represent Kroger in this matter.  Rule 221(1) of the Colorado Rules of Civil Procedure (C.R.C.P.) enumerates the requirements that out of state attorneys must meet in order to appear on a particular matter in Colorado: 

(a)
In order to be permitted to appear as counsel in a state trial court, the attorney must first:
(i)
File a verified motion requesting permission to appear with the trial court…
(iii)
File a copy of the verified motion with the Clerk of the Colorado Supreme Court at the Attorney Registration Office at the same time the verified motion is filed with the trial court;


(iv)
Pay a $250 fee to the Clerk of the Colorado Supreme Court collected by the Attorney Registration Office; and


(v)
Obtain permission from the trial court for such appearance.



(b)
In the verified motion requesting permission to appear, the attorney must include:

(i)
A statement identifying all jurisdictions in which the attorney has been licensed;


(ii)
A statement identifying by date, case name, and case number all other matters in Colorado in which pro hac vice admission has been sought in the preceding five years, and whether such admission was granted or denied;


(iii)
A statement identifying all jurisdictions in which the attorney has been publicly disciplined, or in which the attorney has any pending disciplinary proceeding, including the date of the disciplinary action, the nature of the violation, and the penalty imposed;


(iv)
A statement identifying the party or parties represented, and that the attorney has notified the party or parties represented of the verified motion requesting permission to appear;


(v)
A statement that the attorney acknowledges he or she is subject to all applicable provisions of the Colorado Rules of Professional Conduct and the Colorado Rules of Civil Procedure, and that such rules have been read and will be followed throughout the pro hac vice admission, and that the verified motion complies with those rules;

(vii)
A certificate indicating service of the verified motion upon all counsel of record and the attorney's client in the matter in which leave to appear pro hac vice is sought…

7. C.R.C.P. 221.1 specifically addresses appearances by out of state attorneys before Colorado administrative agencies.  It provides that all filing requirements of C.R.C.P. 221(1) must be followed, except those dealing with designating a Colorado associate attorney. 

8. In this case, the Motion to Allow Representation by Out of State Counsel does not contain a statement identifying by date, case name, and case number all other matters in Colorado in which pro hac vice admission has been sought in the preceding five years, and whether such admission was granted or denied.  The motion does not contain a statement identifying jurisdictions, if any, in which the attorney has been disciplined.  There is no acknowledgment that the attorney is subject to all applicable provisions of the Colorado Rules of Professional Conduct and the C.R.C.P., and that such rules have been read and will be followed throughout the pro hac vice admission.  Finally, we are unable to determine if the attorney filed a copy of the motion with the Clerk of the Colorado Supreme Court at the Attorney Registration Office or paid the $250 fee.  We therefore deny Kroger’s Motion to Allow Representation by Out of State Counsel without prejudice.
C. Ratepayers United of Colorado

9. RUC represents that it is a not-for-profit corporation whose mission is to advocate for a timely transition to a new energy economy in Colorado.  RUC states that DSM will play a large role in such transition and that its members, who are also Public Service’s ratepayers, will be directly and substantially affected by the issues that will be addressed in this docket.  RUC represents that it possesses the requisite interest to intervene in this matter.  
10. RUC stated in its original Petition to Intervene that it is comprised of a broad spectrum of approximately 700 residential and organizational ratepayers of Public Service.  However, RUC represents in its Motion to Amend Original Petition and Amended Petition for Intervention that it has made the above statement on its original Petition to Intervene without verifying the current status of its membership.  RUC maintains that this amendment will not prejudice any party.
11. We agree with RUC that it meets the requirements of Rule 1401(c).  We find that RUC’s statements demonstrate a clear pecuniary and tangible interest in this docket.  In addition, Public Service did not file a response to RUC’s Petition to Intervene.  The amendment contained in RUC’s Motion to Amend Original Petition and Amended Petition for Intervention is nominal. We therefore grant RUC’s Motion to Amend Original Petition and Amended Petition for Intervention. 

II.
ORDER
A.
The Commission Orders That:

1. The Petition to Intervene filed by Kroger Company on November 7, 2007 is granted consistent with the discussion above. 

2. The Motion to Allow Representation by Out of State Counsel filed by Kroger Company on November 7, 2007 is denied without prejudice consistent with the discussion above. 
3. The Petition to Intervene filed by Ratepayers United of Colorado, LLC, on November 5, 2007 and its Motion to Amend Original Petition and Amended Petition for Intervention filed on November 27, 2007 are granted consistent with the discussion above.
4. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 5, 2007.
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