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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition for Declaratory Ruling (Petition) of Nucla-Naturita Telephone Company (Nucla) filed on September 6, 2007.  In its Petition, Nucla requests that its Colorado High Cost Support Mechanism (CHCSM) be reinstated without a change in support amount.  Nucla also requests that such reinstatement include retroactive reimbursement with interest at the 6 percent rate, and that the Commission clarify Nucla’s ongoing responsibilities with respect to its annual reporting requirements under Rule 4 Code of Colorado Regulations, 723-7-2855(f) of the Rules Regulating Telecommunications Providers, Services and Products.  

2. The Office of Consumer Counsel (OCC) filed a Response to the Petition and concomitant Notice of Intervention of Right, Entry of Appearance, and Request for Hearing on October 9, 2007.  Commission Staff (Staff) filed an Initial Response to the Petition and Notice of Intervention and Entry of Appearance on October 19, 2007.  

3. In part, the responses filed by OCC and Staff both assert that the Petition should be dismissed as a matter of law and without hearing.  Nucla claims that, by operation of the permanent version of Rule 2855(f), its presently authorized CHCSM is the amount established by a Stipulation and Settlement Agreement (Stipulation) in Docket No. 05S-328T.  However, OCC and Staff contend that the permanent version of Rule 2855(f) does not apply to establish Nucla’s currently applicable CHCSM at the amount stipulated in Docket No. 05S-328T, because the rule became effective after the Stipulation had expired. 

4. In Decision No. C07-0899, issued on October 25, 2007, we provided Nucla an opportunity to respond to OCC’s and Staff’s arguments that the Petition should be dismissed without hearing.  Nucla timely filed a reply on November 8, 2007. 

5. Now, being fully advised in the matter, we deny Nucla’s Petition consistent with the discussion below.

B. Procedural History
6.
On July 8, 2005, Nucla filed Advice Letter No. 82 and proposed tariff sheets, seeking authority to increase its annual CHCSM amount.  This filing commenced Docket No. 05S-328T.  The Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund, in effect at that time, required a rate case filing to accompany a request for CHCSM.  The rules provided that, once determined, an applicant’s CHCSM would remain effective for up to six years.  

7.
On September 7, 2005, the Commission adopted an emergency amendment to the Rules in order to implement House Bill 05-1023, which went into effect on July 1, 2005.  See 

Decision No. C05-1071, Docket No. 05R-529T.  The emergency rules, among other things, required annual reapplication for CHCSM support.  The emergency rules stated in pertinent part: 

 
723-41-18.6.1  The Commission, acting as Administrator, and pursuant to this Part II of the Rules, shall determine and establish by order, for each Rural Telecommunications Service Provider, the HCSM support revenue requirement (support per Access Line) that will be effective for a period of one year beginning with the date of the order.

 
723-41-18.6.1.1  At any time, upon the request and proper support as part of a general rate proceeding by a Rural Telecommunications Service Provider, the Commission, acting as Administrator, may revise the HCSM support revenue requirement that will be effective for a period of one year beginning with the date established by order.  

8.
On January 12, 2006, Nucla, Staff, and OCC filed the Stipulation, which determined the amount of Nucla’s CHCSM.  The Stipulation provided that, “this HCSM amount shall be retroactively effective to November 1, 2005 and shall continue for one year, unless otherwise amended by subsequent legislation or rule change.”  See Stipulation, ¶ 2.  The Stipulation was approved by an Administrative Law Judge on February 10, 2006. See Decision No. R06-0116. 
9.
The Commission adopted new permanent Rules Prescribing the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund on August 25, 2006.
  See Decision No. C06-1005.  The new permanent rules no longer required rural carriers to reapply annually for CHCSM, but instead required a one page form to be filed with the rural carriers’ annual report in order to allow Staff and OCC the ability to monitor investments, revenues, and earnings.  Id., at ¶ 50.  The Commission asked Staff, OCC, and the Colorado Telecommunications Association (CTA) to work together to design such a form by November 3, 2006.  Id., at ¶ 51. 
10.
The Commission denied Staff’s Application for Rehearing, Reargument, and Reconsideration (RRR) on October 23, 2006.  See Decision No. C06-1172.
  The Commission also clarified Decision No. C06-1005 with respect to the evidentiary burden of going forward in such proceedings. 

11.
On October 31, 2006, Nucla’s CHCSM was terminated due to the expiration of the one year time period provided for in the Stipulation.  In its Reply, Nucla states it did not become aware of the termination until February of 2007, when it failed to receive its regular CHCSM payment. 
12.
On December 11, 2006, the Commission issued Decision No. C06-1443, accepting the form designed by Staff, OCC, and CTA which CHCSM recipients must submit annually.  The new permanent rules were published in The Colorado Register on the same day. The rules went into effect 20 days after publication, on December 31, 2006.
C.
Responses by OCC and Staff

13.
Staff and OCC claim that CHCSM funding for Nucla was properly terminated on October 31, 2006.  The parties argue that the Stipulation does not entitle Nucla to ongoing CHCSM at the amount established in Docket No. 05S-328T or retroactive reimbursement at the 6 percent interest rate. 

14.
Staff and OCC agree with Nucla on the controlling language of the Stipulation. However, Staff and OCC point out that between November 1, 2005 and October 31, 2006, the effective dates of the Stipulation, there had been no change in legislation or rules.  Staff and OCC point out that the new permanent rules, which do not require annual reapplication, did not go into effect until December 31, 2006, after the one year time period provided for in the Stipulation had expired.  Staff and OCC maintain that on October 31, 2006, when Nucla’s CHCSM expired, the rules in effect were the emergency rules requiring annual reapplication. 

15.
Staff takes the position that it cannot support the Petition even on equitable grounds because it believes that the collection of interest is inappropriate in this case.  Additionally, Staff argues that the amount requested by Nucla includes rate case expenses which, according to Staff, have been fully recovered and should not be included in any support level going forward.  OCC similarly argues that Nucla should not recover rate case expenses already recovered in previous payments from the CHCSM, and that an independent auditor found evidence of deficient accounting practices.  OCC also claims that there is no legal basis for requesting interest at all, especially not at 6 percent. 
D.
Nucla’s Reply

16.
Nucla agrees that Staff and OCC are correct as far as the time when the new permanent rules became effective.  However, Nucla notes that its employees and managers are not legal experts, but nonetheless acted in good faith, and that it should receive CHCSM support for equitable reasons.  It requests that this docket be held in abeyance so that all parties can engage in settlement discussion. 
E.
Analysis

17.
We agree with Staff and OCC that the new permanent rules which eliminated the requirement that providers reapply annually for CHCSM did not go into effect until December 31, 2006.  The new rules therefore do not apply to the Stipulation establishing Nucla’s CHCSM amount in Docket No. 05S-328T.  Staff and OCC are also correct that Nucla’s Petition must be denied as a matter of law. 

18.
It is important to note that Nucla was represented by counsel both at the time it entered into the Stipulation in Docket No. 05S-328T and when it filed its Petition in this docket.  Additionally, even though its CHCSM expired on October 31, 2006, Nucla did not file its Petition until September 6, 2007.  While Nucla maintains that it was not aware of the termination until February of 2007, when no regular CHCSM payment was received, this does not explain why no action was taken until approximately seven months later.  Further, this docket was noticed and conducted as a Petition for Declaratory Ruling, not as a petition for CHCSM.  Finally, we find that issues such as accounting practices and whether recovery of rate case expenses is appropriate are better resolved during the application process.

19.
In Decision No. C07-0919, issued in Docket No. 07M-124T on November 9, 2007, we described the process we expect to occur in petitions for CHCSM funding under permanent Rule 2855.  In Decision No. C07-0919, we clarified the data requirements and policy standards for the petition process and Staff’s review of these filings.  We urge Nucla to file a petition for CHCSM funding under the new, permanent version of Rule 2855.  We expect that Nucla and Staff will use Decision No. C07-0919 as a roadmap should Nucla apply for a resumption of CHCSM funding.
II. ORDER

A. The Commission Orders That:

1. The Petition for Declaratory Ruling filed by Nucla-Naturita Telephone Company on September 6, 2007 is denied consistent with the discussion above.  

2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the mailed date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 28, 2007.
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� While Nucla maintains that Decision No. C06-1005 was issued on August 16, 2006, in fact, Decision No. C06-1005 was adopted on August 16, 2006, but it was mailed and became effective on August 25, 2006.  


� Due to an administrative oversight, Decision No. C06-1172 was not mailed within 30 days of the filing date of Staff’s Application for RRR, and therefore technically it was denied by operation of law.  In Decision No. C06-1333, issued on November 15, 2006, the Commission clarified its findings. 
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