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I. BY THE COMMISSION

A. Statement

1. On October 31, 2007, Aquila, Inc., doing business as Aquila Networks – WPC (Aquila), filed an application for an order approving its designation of an energy resource zone, in compliance with § 40-2-126, C.R.S.  Contemporaneous with that filing, Aquila also filed a motion for leave to appear pro hac vice for its counsel, Ms. Renee Parsons.

2. Now, being fully advised in the matter, we construe Aquila’s application as a “report,” pursuant to our reading of the applicable statute, close this docket, and open a miscellaneous docket in order to receive the report.  We further require the Commission to notice Aquila’s report for 30 days from the effective date of this order.  Additionally, we invite any interested party to submit comments to Aquila’s report within the 30-day notice period.  If any comments are filed, parties may file response briefs, which will be due no later than 14 days after the due date for initial comments.

B. Findings
1. Aquila makes this filing in compliance with § 40-2-126, C.R.S., enacted pursuant to Senate Bill 07-100.  That statute, at subsection (2), requires each Colorado electric utility subject to rate regulation by the Commission, by or before October 31 of each odd-numbered year, commencing in 2007, to:

(a)
Designation of energy resource zones;

(b)
Develop plans for the construction or expansion of transmission facilities necessary to deliver electric power consistent with the timing of the development of beneficial energy resources located in or near such zones;

(c)
Consider how transmission can be provided to encourage local ownership of renewable energy facilities, whether through renewable energy cooperatives as provided in § 7-56-210, C.R.S., or otherwise; and

(d)
Submit proposed plans, designations, and applications for certificates of public convenience and necessity to the Commission for simultaneous review pursuant to subsection (3) of this section.
Subsection (3) provides that: 

The commission shall approve a utility’s application for certificate of public convenience and necessity for the construction or expansion of transmission facilities pursuant to paragraph (b) of subsection (2) of this section if the commission finds that:

(a)
The construction or expansion is required to ensure the reliable delivery of electricity to Colorado consumers or to enable the utility to meet the renewable energy standards set forth in § 40-2-124; and

(b)
The present or future public convenience and necessity require such construction or expansion.

2. As we indicated in Public Service Company of Colorado’s (Public Service Company) energy resource zone designation filing, it is our interpretation that § 40-2-126, C.R.S., requires that a rate regulated utility is to designate its energy resource zones and submit a report to the Commission for “review.”  For example, the statute at subsection (2)(a) states that it is the regulated utility that “shall designate energy resource zones.”  Additionally, subsection (2)(d) requires the utility to submit its proposed plans, designations, and CPCN applications to the Commission for “simultaneous review pursuant to subsection (3) …” (emphasis added).  In turn, subsection (3) of § 40-2-126, C.R.S., provides that the Commission is to approve a utility’s certificate of public convenience and necessity application for the construction or expansion of transmission facilities.  We note that subsection (3) makes no mention of Commission approval of the utility’s designation of energy resource zones.  

3. Consequently, we find that Aquila (or any rate regulated utility for that matter) is not required to file its designation of energy resource zones as an application, but merely as a report to be reviewed by the Commission pursuant to the directives of § 40-2-126, C.R.S.  However, rather than require Aquila to refile its designation as a report, we instead merely construe the application as a report.  

4. The Commission shall provide notice of Aquila’s Energy Resource Zone Designation Report for 30 days from the effective date of this Decision.  Concurrent with that notice period, any party that wishes to file comment to Aquila’s Report may do so within that 30-day period.  Reply briefs to the initial comments shall be due no later than 14 days after the date the initial comments to the Report are due.  The Motion for Leave to Appear Pro Hac Vice of Ms. Renee Parsons is granted.

5. As we indicated in Public Service Company’s report filing, we encourage any commenting parties to also provide a legal analysis, as part of its written comments, as to what authority the Commission possesses to either approve or modify a utility’s Energy Resource Zone Designation Report.  We also note that further action may be warranted after consideration of the comments and legal analysis received.

6. In order to procedurally accommodate the action we take today, we close this application docket and open a miscellaneous docket to accept Aquila’s report and any comments to that report that may be filed.

II. ORDER

A. The Commission Orders That:

1. The Application of Aquila, Inc., doing business as Aquila Networks – WPC (Aquila) for an Order Approving its Designation of an Energy Resource Zone is construed as Aquila’s Report Designating its Energy Resource Zone pursuant to § 40-2-126, C.R.S. 

2. Aquila’s Report Designating its Energy Resource Zone shall be put out for notice by the Commission for 30 days from the effective date of this Order.

3. Any party that wishes to provide comment to Aquila’s Report shall file such comments within 30 days of the effective date of this Order.  Reply briefs to the initial comments shall be due no later than 14 days after the initial comments are due.

4. The Commission encourages any party wishing to file comment to Aquila’s Report, to also include a legal analysis as to the Commission’s authority to approve or modify Public Service Company of Colorado’s designation of energy resource zones pursuant to the requirements of § 40-2-126, C.R.S.

5. The Motion for Leave to Appear Pro Hac Vice of Ms. Renee Parsons is granted.

6. This docket is closed and a miscellaneous docket is opened to receive Aquila’s Report and any comments to that Report.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 20, 2007.
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