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I. BY THE COMMISSION

A. Statement

1. On September 7, 2007, Public Service Company of Colorado (Public Service) filed an application requesting authorization to implement a Transmission Cost Adjustment (TCA) in order to recover on-going costs, other than operating and maintenance costs, associated with incremental transmission investment it has made that currently are not being recovered through base rates.
2. Public Service states this filing is the result of Senate Bill 07-100, codified at § 40-5-101(4), C.R.S., which allows public utilities to make annual filings to recover costs incurred in planning, developing, and completing the construction or expansion of transmission facilities.  The statute provides that the transmission rate adjustment clause shall be effective on January 1 of each year.

3. In Decision No. C07- 0871, effective October 17, 2007, we deemed the application complete, determined we would hear the proceeding en banc, set a prehearing conference, and shortened response time to the interventions to October 19, 2007.

4. On October 24, 2007, we held a prehearing conference at the specified date and time.  The following parties’ petitions to intervene were unopposed and were granted:  Climax Molybdenum Company and CF&I Steel (Climax & CF&I), Ms. Nancy LaPlaca, and the Colorado Energy Consumers group (CEC).  The Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) are interveners by right.
5. Public Service opposed the interventions of Interwest Energy Alliance (Interwest) and Aquila, Inc. doing business as Aquila Networks – WPC (Aquila) in this docket.  According to Public Service, neither party demonstrated that the Transmission Cost Adjustment (TCA) rider, that is the subject of this docket directly and substantially affects their pecuniary or tangible interests, as required by Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c).

6. Public Service argues that because Aquila is a wholesale customer of Public Service, it will not be subject to the proposed TCA, which is a retail rate rider, applicable only to Public Service’s retail rate schedules.  As a result, Public Service concludes that Aquila has shown no pecuniary or tangible interest that will be directly affected by the outcome of this proceeding, and its intervention should be denied.

7. As for Interwest, Public Service objects to its intervention because its petition for intervention indicates that Interwest proposes to unduly broaden the issues in this proceeding.  Public Service also objects to Interwest’s intervention because, as an association of renewable energy providers, Interwest’s members are not directly affected by the retail rate rider that is the subject of this docket.  Rather, Public Service maintains that the issues raised by Interwest are more directly related to the transmission planning issues that will be addressed as part of Public Service’s October 31, 2007 transmission plan filing and its application for a certificate of public convenience and necessity to construct additional transmission facilities pursuant to § 40-2-126, C.R.S.

8. Aquila represents in its Petition to Intervene, as well as its Motion for Leave to Reply to Public Service’s Opposition to Aquila’s Petition to Intervene, that it possesses the requisite interest to intervene in this matter.  First, Aquila argues that as a public electric utility in Colorado, it as well is subject to the TCA Rider contained in SB 07-100 and codified at § 40-5-101(4), C.R.S.  Consequently, Aquila is interested in the issues contained in Public Service’s application as the issues addressed in this docket may substantially affect the tangible interests of Aquila and its Colorado electric customers, which are interests distinct from the general body of ratepayers of Public Service.  Additionally, Aquila argues that as a wholesale customer of Public Service, it should be entitled to intervene to ensure that all the intrastate and retail costs and investments of transmission not yet in retail rate base will be recovered by retail rates established in this docket, and will not be attempted to be recovered through Public Service’s wholesale rates and transmission rates.

9. Interwest seeks to intervene because it has made and supported recommendations about transmission planning and utility cost recovery, both as to the Commission’s role in the electrical region and advocating the basis for SB 07-100 through recommendation of the Task Force on Reliable Electricity Infrastructure.  Interwest further represents that its members have a vital interest in proper, and rapid implementation of all parts of SB 07-100 through recommendations of the Task Force on Reliable Electricity Infrastructure.  Its members also have an interest in resource identification, transmission planning and implementation, and utility cost recovery, because transmission has been a barrier to acquisition of cost effective renewable resources in Colorado, according to Interwest.  Additionally, Interwest represents that it seeks to intervene because the renewable resources it represents are bound in certain locations and need transmission to be delivered for the benefit of Colorado consumers.  Finally, Interwest represents that if permitted to intervene, it may seek to put Public Service’s application here on a schedule that would allow the Commission to consider this matter with “implementation results from work on all provisions of SB 07-100, due to be filed on October 31, 2007”.

10. We agree with Aquila that it meets the requirements of Rule 4 CCR 723-1-1401(c).  We find that Aquila’s representations for permission to intervene demonstrate a clear pecuniary and tangible interest in this docket.  We note that we have allowed Aquila to intervene in Public Service dockets in the past, especially, where as here, the processes and outcome may directly affect Aquila in that it may file a similar TCA rider in the future.  Therefore, we grant Aquila’s Petition to Intervene in this docket.

11. We are not as persuaded by Interwest’s arguments for intervention.  Interwest explicitly represents that its interests lie in transmission planning and implementation, as well as resource identification, because of what it characterizes as transmission barriers to the acquisition of cost effective renewable resources.  It is apparent that the interests expressed by Interwest are more appropriately addressed in Public Service’s Demand Side Management and Energy Resource Zone filings which are expected on October 31, 2007.  While we see a direct interest to Interwest’s constituents in those matters, the interests it states in its Petition to Intervene here do not meet the requirements of Rule 1401(c).  We note that this docket is directly related to the implementation of a transmission rate adjustment clause pursuant to § 40-5-101, C.R.S.  This is inapposite to the interests expressed by Interwest, which concentrate on the availability of transmission infrastructure to its constituents.  Therefore, we deny Interwest’s Petition to Intervene. 

12. As a result of our findings above, we grant Aquila’s Motion for Leave to Respond to Public Service’s Opposition to Aquila’s Petition to Intervene.  We also grant the Motion for Leave to Appear Pro Hac Vice of Ms. Renee Parsons, representing Aquila.  We find that all necessary requirements under Colorado Rules of Civil Procedure 121, 221 and 221.1 have been met.

13. We also note that Commission Staff has raised a legal issue regarding Public Service’s application.  Staff argues that Public Service’s application implicates the doctrine of retrospective legislation in that it seeks recovery of costs through the TCA rider for projects that predate the effective date of the legislation.  Because of Staff’s concerns, we find it appropriate to allow the parties to file legal briefs on this narrow issue.  Therefore, briefs on the issue of retrospective legislation shall be filed by the close of business on November 16, 2007.  However, due to the tight procedural schedule in this matter, we will not take response briefs.  

B. Procedural Schedule
14. After receiving comments from the Parties at the pre-hearing conference, the following procedural schedule is adopted:

Staff and Intervener’s Answer testimony and exhibits
November 13, 2007

Legal Briefs
November 16, 2007

Rebuttal testimony and exhibits
November 27, 2007

Settlement Agreements
November 29, 2007

Hearings
December 3 at 1:00 and December 4, 2007

Statements of Position (all parties)
December 10, 2007

15. The parties shall file an original and seven hard copies of all testimony and exhibits with the Commission
.  Each party shall also file with the Commission an electronic copy of its testimony and exhibits on a CD ROM in the underlying electronic format
.  Any stipulations or settlement agreements, along with any associated testimony or exhibits, shall also be filed electronically.
16. We further adopt the following discovery procedures:

· Discovery may be propounded electronically.  Discovery responses shall be served on all parties, except that Public Service shall only be required to provide copies of its discovery responses to a party if requested by such party.  Discovery requests and responses shall not be provided to advisory Staff of the Commission.

· Response time to discovery propounded on direct and answer testimony and exhibits will be five (5) calendar days, including objections to discovery.  Response time to discovery propounded on rebuttal testimony and exhibits will be three (3) calendar days, including objections to discovery.

· Discovery served after 12:00 p.m. on Friday will be deemed served as of the following business day.

· In the event of a discovery dispute, the parties shall first attempt to resolve the dispute. If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery at issue.  A response to the motion to compel shall be filed within one (1) business day.  Any motion or response filed shall be served electronically as well as by United States Mail.  Hearing on the motion shall be coordinated by telephone and heard by telephone as soon as practical.  The resolution of discovery disputes shall be handled by an Administrative Law Judge.

II. ORDER

A. The Commission Orders That:

1. The Petitions for Intervention of Aquila, Inc. doing business as Aquila Networks – WPC, Climax Molybdenum Company and CF&I Steel, Ms. Nancy LaPlaca, and the Colorado Energy Consumers group are granted.  The Staff of the Commission and the Colorado Office of Consumer Counsel are interveners by right.
2. The Petition for Intervention of Interwest Energy Alliance, is denied.

3. The Motion for Leave to File a Reply to Public Service’s Suggestions in Opposition to Aquila’s Petition to Intervene is granted.

4. The Motion for Leave to Appear Pro Hac Vice of Ms. Renee Parsons who will represent Aquila is granted.

5. The hearing on this matter is scheduled as follows:

DATE: 
December 3 (afternoon only) and December 4, 2007

TIME:
1:00 p.m. on Dec. 3 and 9:00 a.m. on Dec. 4

PLACE:
Commission Hearing Room


Second Floor


1560 Broadway


Denver, Colorado 80202

6. Parties shall comply with the dates, as discussed in detail above.

7. Parties shall provide service electronically, as discussed above.

8. Parties shall file testimony, exhibits, and settlements with the Commission in both hard copy and executable electronic format, consistent with the above discussion.

9. Discovery and response requirements are as set forth in the above discussion.

10. An Administrative Law Judge is assigned to settle any discovery disputes between parties as discussed above.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN PREHEARING CONFERENCE HELD 
October 24, 2007.
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: 

� The parties have agreed to the electronic service of testimony among themselves.  For documents that are split among multiple files, an index shall be provided that lists the files that constitute each document in the appropriate order to be printed and collated.


� For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example) whenever possible.  All spreadsheets should have the various cell formulas or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format or in instances where a party is concerned about information that can be extracted for such a format, a word searchable Adobe Acrobat PDF format is acceptable.  A listing of such exhibits should be included identifying those that cannot be so provided.  In order to minimize the size and allow electronic text searches of the PDF files, all files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically. 
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