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I. BY THE COMMISSION

A. Introduction

1. This matter comes before the Commission for consideration of the Petition of Nunn Telephone Company (Nunn) for High Cost Support Mechanism (HCSM) Funding, filed on April 12, 2007, pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-2-2855, 723-2-2003, and 723-1-1003.  Nunn also filed an associated Motion for Variance from Commission 4 CCR 723-2-2847.

2. Nunn represents that it qualifies for and seeks annual HCSM support funds in the amount of $47,485.  Specifically, Nunn represents that it is eligible for funds from the HCSM for support for High Cost Loops in the amount of $24,113.  Nunn also seeks support for costs in excess of the local network tariff cap in the amount of $23,372.

3. Nunn also seeks a waiver or variance from the application of Commission Rule 2847(f)(II)
 in connection with its HCSM Petition.  Specifically, Nunn seeks a waiver or variance from the requirements of the rule that require the application of the principle of revenue neutrality in connection with Nunn’s Petition.  According to Nunn, the effect of application of the rule would be to deny it the benefits of receiving HCSM support.

4. Commission Staff (Staff) and the Colorado Office of Consumer Counsel (OCC) intervened in this matter.  Both parties requested a hearing.

B. Background

5. Nunn is a certified provider of local exchange and other telecommunications services to approximately 700 customers in Colorado.  Nunn is also a “rural telecommunications provider” as that term is defined pursuant to both state and federal law.  It is also a “provider of last resort” and has been certified by this Commission as an Eligible Telecommunications Carrier for the purpose of receiving Federal Universal Service support.  As an incumbent rural local exchange carrier (LEC), Nunn is an Eligible Provider (EP) under Rule 4 CCR 723-2-2847 for the purpose of seeking support from the Colorado HCSM.

6. Nunn initiated this Petition for HCSM support pursuant to the provisions of Rule 2855.  Nunn asserts that the contents of its Petition and its attachments constitute compliance with the specific requirements of Commission Rule 2855(f)(I)(a), as the Petition provides the information necessary to permit the Commission to establish Nunn’s entitlement to initial HCSM support revenue.  

7. Nunn delineates the requests it makes under Rules 2855(a) through (e).  As discussed above, Nunn asserts it is eligible for funds from the HCSM under 2855(a)(III) in the amount of $24,113.  Nunn justifies this amount through inclusion of its federal submissions.  According to Nunn, because the requirements for HCSM eligibility rely heavily upon the eligibility for federal cost support mechanisms, much of the data and documentation it provides in support of its Petition has been derived directly from Nunn’s filings with the Federal Communications Commission (FCC) and the National Exchange Carrier Association (NECA).  See, Exhibit B to Nunn’s Petition.  Nunn further represents that it has updated the National Average Cost Per Loop (NACPL) to its most current amount.  See, Exhibit C to Nunn’s Petition.

8. Nunn does not seek support for its local switching costs under Rule 2855(b), nor does it seek support for its exchange trunk costs at this time as is permitted under Rule 2855(c).

9. Pursuant to Rule 2855(e), Nunn argues it is eligible for HCSM funds in the amount of $23,372, which allows support to rural LECs with a high cost of providing local exchange service.  To qualify for funds under this rule, rural LECs are required to impute local revenues of 130 percent of the local revenues received by non-rural LECs.  Nunn maintains that its cost of providing local exchange service exceeds this threshold, therefore it qualifies for support under Rule 2855(e).  Nunn provides its cost of providing local exchange service in its summary of its latest interstate cost study attached as Exhibit E to its Petition.

10. Nunn also requests reimbursement for the expenses directly associated with its petition.  Depending upon interventions and the associated process, Nunn represents that such costs could range from $5,000 to $40,000.
  Accordingly, Nunn requests that, upon final resolution of its Petition, its final HCSM support amount be increased to include the amount of outside legal and consulting costs actually incurred.

11. Nunn also sought a variance or wavier of the application of Rule 2847(f)(II) in connection with its Petition.  Nunn takes the position that, if specifically applied, Rule 2847(f)(II) mandates that the Commission apply the principle of “revenue neutrality” in connection with Nunn’s HCSM filing.  According to Nunn, the result of applying this “revenue neutrality” requirement would deny Nunn the benefit of receiving HCSM support.

12. The Commission provided Notice of Application Filed (Notice) on April 17, 2007.  On April 27, 2007, Staff intervened in this docket.  On May 14, 2007, the OCC also intervened.  Both parties expressed various concerns and consequently requested a hearing on Nunn’s Petition.  

13. On May 21, 2007, Nunn filed a Motion for en banc hearing, for a pre-hearing conference and for waiver of response time (Motions).  In Decision No. C07-0477 we granted Nunn’s Motions.  In that Decision granting the Motions, we agreed with Nunn that this docket is the first case initiated by a rural LEC seeking HCSM support since the adoption of the Commission’s revised HCSM rules in Docket No. 05R-529T.  We further noted that the principles established in this case concerning the interpretation and application of the Commission’s revised rules for securing rural LEC HCSM support will create a precedent and will affect, guide, and impact all future rural LEC applications for such support.  

14. We granted Nunn’s motion for en banc hearing because we wanted to ensure that the spirit, intent, and the meaning of the revised rules is appropriately implemented.  We noted that, in Commission Decision No. C06-1005 adopting permanent rules, the Commission indicated at page 12, commencing at paragraph 42:
We do not believe that there are any issues of scope in adopting a procedure similar to Nebraska’s.  Commission Staff needs information to determine what support levels are proper, and must be able to verify that the information submitted is correct.  We believe that this can be accomplished without the burden of a rate case. 
The Commission, under the statute, must determine levels of HCSM support using regulatory principles that are neutral in their effect, and that do not cause a reduction in HCSM dollars due to rules not applicable to other carriers.  We do not believe that adopting Staff and OCC’s preferred rules by including a rate case requirement would be legal under the new definition of distributed equitably, even if the rate case were filed every three years, as Staff and the OCC suggest.  A rate case is a significant regulatory burden, a burden that is not required of carriers that are not rate-regulated under the proposed rules …  … Rural carriers might pay more in rate case legal fees than they would receive in HCSM support, and this prevents them from filing for HCSM support.

15. Given the language of Decision No. C06-1005, it was our desire to define the scope of this proceeding so that Nunn’s request for HCSM funding does not result in a rate case process, creating expenses that could equal or exceed the HCSM funding level Nunn seeks.
16. At the June 18, 2007 pre-hearing conference, Staff, OCC, and Nunn entered appearances.  In Decision No. C07-0533, we scheduled a status conference for July 23, 2007 in order to ascertain the progress of the parties in settlement discussions.  We also ordered that all motions to compel discovery responses would be decided by the Commission, en banc.

17. We also stated in Decision No. C07-0533 that we intended to rule on the application shortly after the August 24, 2007 filing date, based on the filings received by that date.  We indicated that we would either grant or deny the application or, alternatively, set the matter for additional hearings.  As we made clear at the pre-hearing conference, this last option was not our preferred option.  We also strongly encouraged the parties to reach a settlement agreement on these matters.  We believed that a settlement agreement was the best resolution and use of resources by all concerned. 
18. On July 3, 3007, Staff filed a Motion to Compel Nunn Telephone Company’s Responses to Discovery and Request for Shortened Response Time.  Staff asserted that Nunn objected to providing responses to Staff’s Audit Set No. 1 on various grounds.
  Staff maintained that, without Nunn’s responses, it was left without information needed to perform an independent evaluation of Nunn’s request for waiver of Rule 2847(f)(II). 

19. Nunn responded that Staff’s Motion to Compel was predicated on a set of audit requests that sought information beyond the scope of this proceeding and which were advanced in bad faith.  Nunn took the position that Staff’s Motion to Compel was filed in defiance not only of applicable Commission Rules and Orders, but also in direct contravention to directives from the bench by individual Commissioners.  
20. Nunn also complained that the Motion to Compel was without merit as to the grounds asserted concerning Staff’s audit powers, and represented an abuse of governmental regulatory power. 
21. Because a status conference was scheduled for this matter on July 23, 2007, and because of the expedited nature of this proceeding, Staff argued that response time to its Motion to Compel should be shortened to July 13, 2007.  Staff further requested that we rule expeditiously on the Motion so that it had an adequate opportunity to analyze any data it may receive.

22. In Decision No. C07-0604, we found it important and necessary to understand the full scope of Staff’s audit request, as well as Nunn’s objections.  Therefore, we ordered the parties to appear at a hearing on Staff’s Motion to Compel to address this matter.  We further ordered that in addition to legal counsel, the principals of each party involved were to attend the hearing in order to fully discuss the relevance and appropriateness of the audit requests.  We subsequently consolidated the discovery hearing with the July 23, 2007 status conference.

23. Staff’s position on the discovery issue was that Nunn should produce any document Staff requests pursuant to its audit authority under § 40-15-207, C.R.S.  However, if the audit requests are treated as discovery, Staff argued that the standard for determining whether information is discoverable is whether the discovery appears reasonably calculated to lead to the discovery of admissible evidence pursuant to Colorado Rule of Civil Procedure (C.R.C.P.) 26(b)(1).  Staff asserted that Nunn should be ordered to provide Staff the information requested in Audit Set No. 1.  Nunn argued that Staff’s Motion to Compel is predicated upon a set of audit requests that seek information beyond the scope of this proceeding.  

24. We agreed with Nunn on this matter.  In Decision No. C06-1005, we made clear our intent to simplify the HCSM process in order to avoid a traditional rate case proceeding. We also expressed this same intent in our procedural orders in this docket by narrowing the scope of this proceeding.

25. After taking testimony from Nunn and Staff at the combined status conference and motion hearing, we issued Decision No. C07-0650.  We found that the rule under which Nunn filed its request for HCSM funding required information from Nunn’s interstate cost study.  Testimony presented by Mr. Kelly, Nunn’s cost consultant, indicated that the 2006 cost study information has not been completed.  Mr. Kelly stated that Nunn’s 2006 cost study is not due to be filed with NECA until July 31, 2007, and that it is possible that NECA will not approve Nunn’s filing until October 1, 2007.  Nonetheless, Staff requested that Nunn update its 2005 information it filed at the time of its Petition with 2006 information.  We found that Nunn did comply with our rules and provided the most current information at the time the company made its filing on April 12, 2006.  

26. Based on our findings regarding the scope of this docket, we found the following audit requests comport with the scope, and we granted Staff’s Motion in part, with regard to the following audit requests:

a) General Ledger for 2006.

b) Trial Balance for 2006.

c) CPAs Auditor’s Report for 2006 (provide within five days of completion).

d) Copies of any cost studies for 2006 that have been prepared in conjunction with the separations process (provide within five days of completion).

We denied Staff’s Motion to Compel on the remainder of the documents it requested in Staff Audit No. 1.

27. On August 24, 2007, Nunn filed a Motion for leave to amend its Petition and request for waiver of response time.  In support of amending its Petition, Nunn argued that, when it initially filed its Petition on April 12, 2007, it believed that it was not entitled to local switching cost support.  Nunn also represents that at the time it filed its Petition, it believed that under the Commission’s revised HCSM rules, Nunn might be required to secure a waiver of Rule 2847(f)(II) in order to secure its requested HCSM support.  
28. According to Nunn, it became aware of a separations factor error in its analysis as the result of Staff’s verification of Nunn’s calculation of HCSM eligibility as a result of Staff Witness Ms. Patricia Parker’s testimony at the Motion to Compel.  Nunn indicates it corrected the separations factor, derived from Ms. Parker’s review, and now calculates that it is eligible for HCSM high cost switching support in the amount of $13,365.
29. Regarding its request for a variance from Rule 2847(f)(II), Nunn believes and thus asserts that Staff has clarified its interpretation of 2847(f)II) such that the Nunn filing meets both the applicable statutory and Commission Rule requirements and is therefore consistent with prior HCSM rural LEC filings. As a consequence, Nunn represents that it now does not require a waiver from the provisions of Rule 2847(f)(II).  Neither Staff nor OCC filed a response to this motion.
30. In Decision No. C07-0757 we granted Nunn’s Motion to Amend its Petition to request HCSM high cost switching support in the amount of $13,365, as well as its request to withdraw the Motion for Variance of Commission Rule 2847(f)II).
31. On August 24, 2007, Nunn submitted its Combined Position Summary and Motion for Summary Judgment as well as the attached affidavits of Kevin Kelly and Barry L. Hjort, in support of Nunn’s Motion.

32. On August 24, 2007, Staff filed its Verified Motion for Summary Judgment.  In support of its Motion, Staff filed testimony of Mr. John P. Trogonoski, Ms. Patricia A. Parker, and Mr. Harry C. Di Domenico (Staff’s pre-filed testimony).

33. On August 24, 2007, the OCC filed its its Legal Brief and Testimony in Opposition to the Petition of Nunn, which included the Testimony of Mr. Cory Skluzak in support of its brief in opposition.

34. On September 7, 2007, Nunn filed a response to Staff’s verified motion for summary judgment.  On September 10, 2007, Staff and OCC each filed a motion to strike Nunn’s response to Staff’s Motion for Summary Judgment.
C. Analysis

35. In order to facilitate review of this Decision, we partition our analysis into several separate decision points.  First, we discuss the legal standards that apply to motions for summary judgment.  We also analyze the competing motions for summary judgment filed by Staff and Nunn, as well as consider the OCC’s legal brief.  We further discuss the regulatory policy standard we apply in this docket in order to determine if Nunn has demonstrated that it is eligible for support from the HCSM and whether it has made a proper showing.  
1. Motion for Summary Judgment

36. C.R.C.P. 56 outlines the standards and procedures for initiating or opposing a motion for summary judgment.  According to Rule 56(a), a party seeking to recover on a claim, cross-claim, or counter-claim may file a motion for summary judgment 20 days after the commencement of the action.  Additionally, a party defending a claim, cross-claim, or counter-claim can also move for summary judgment.  Rule 56(b).

37. When a decision maker considers a motion for summary judgment, “[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”  Rule 56(c).  The key component for a motion for summary judgment to be successful is for the moving party to show that the case truly presents “no genuine issue as to any material fact.”

38. Colorado courts, in construing and further defining the summary judgment standards set forth in Rule 56, typically recognize that the purpose of summary judgment is “to permit the parties to pierce the formal allegations of the pleadings and save the time and expense connected with a trial when, as a matter of law, based on undisputed facts, one party could not prevail.” Mt. Emmons Min. Co. v. Crested Butte¸ 680 P.2d 231, 238 (Colo. 1984) (citations omitted).  “Thus, a [decision maker] may enter summary judgment on behalf of a moving or nonmoving party if, in addition to the absence of any genuine factual issues, the law entitles one party or the other to a judgment in its favor.”  Id. at 239.  “By its very terms, this standard provides that the mere existence of some alleged factual dispute between the parties will not defeat an otherwise properly supported motion for summary judgment; the requirement is that there be no genuine issue of material fact.” Anderson v. Lindenbaum, 160 P.3d 237, 239 (Colo. 2007) (emphasis in original) (citations omitted).  “If the evidence opposing summary judgment is merely colorable or is not significantly probative, summary judgment may be granted.”  Id. (citations omitted).
39. A “material fact” is “a fact the resolution of which will affect the outcome of the case.”  Id.  If a trier of fact could draw different inferences from the application of the legal criteria to the facts, a motion for summary judgment should be denied.  Mt. Emmons Min. Co., 680 P.2d at 239.  Whether a genuine issue exists as to any issue of material fact is itself a question of law.  Keybank Nat’l Assoc. v. Mascarenas, 17 P.3d 209, 215 (Colo. App. 2000) (citing Sender v. Powell, 902 P.2d 947 (Colo. App. 1995)).  The moving party has the initial burden to show that no genuine issue of fact exists.  AviComm Inc. v. Colo. Public Utils. Comm’n, 955 P.2d 1023, 1029 (Colo. 1998).
40. Once the moving party meets this initial burden, “the burden shifts to the nonmoving party to establish that there is a triable issue of fact.”  Id. (citations omitted).  When determining whether a motion for summary judgment is proper, “the nonmoving party is entitled to the benefit of all favorable inferences that may reasonably be drawn from the undisputed facts, and all doubts must be resolved against the moving party.”  St. Paul Fire and Marine Ins. Co. v. Mid-Century Ins. Co., 18 P.3d 854, 855 (Colo. App. 2001) (citing Bebo Construction Co. v. Mattox & O'Brien, 990 P.2d 78 (Colo.1999)).  When a summary judgment is made, “the opposing party’s response, by affidavits or otherwise, must set forth specific facts showing that there is a genuine issue for trial.”  Keybank Nat’l Assoc., 17 P.3d at 215.
2. Overview of Nunn’s Motion for Summary Judgment
41. In its Motion for Summary Judgment, Nunn claims that the cumulative effect of its filings including schedules, affidavits, and exhibits support its requests for HCSM support under Rule 2855(a) for $24,113; under Rule 2855(b) for $13,365; under Rule 2855(e) for $23,372; a one-time reimbursement for litigation expenses as part if this docket for $67,559.75 through August 24, 2007; and a retroactive entitlement to receive all authorized HCSM support from the date of the filing of the Petition in this docket on April 12, 2007.  Nunn also claims that its Petition and exhibits provide substantial evidence that its receipt of eligible HCSM funds would not violate the statutory prohibition against the receipt of excessive support.
 
42. While Nunn acknowledges that the standard for granting a motion for summary judgment is high, it is nonetheless warranted in this matter.  According to Nunn, the only thing that remains for a Commission decision here is application of the appropriate law to the outstanding disputes.  

43. Nunn maintains that there is no disagreement between the parties concerning its entitlement to HCSM support under Rules 2855(a) and 2855(b).  As a result, there are only two primary unresolved issues here.  The first issue involves Rule 2855(e) and the second issue relates to recovery by Nunn of its regulatory process costs.  Nunn argues that the resolution of the dispute involving Rule 2855(e) is wholly dependent upon the interpretation by the Commission of the meaning and intent of this rule.  The second issue in dispute involves Nunn’s litigation expenses, and according to Nunn, there is no factual dispute concerning the amount of those expenses.  Nunn takes that position that it is within the Commission’s authority to award such litigation expenses and this case is a prime example of the appropriateness of such an award.

44. In its Motion for Summary Judgment, Staff maintains that a settlement was not reached in this docket because the parties placed greater importance on preserving regulatory principles over the dollar amount of the high cost support Nunn is eligible to receive.  Staff notes that Nunn, which is one of the smaller rural telecommunications providers in Colorado, seeks $47,485 of high cost support, and will annually draw the high cost support amount awarded here, unless subsequently altered by a later Commission order.  Staff also argues that there is a fundamental disagreement on the standard of review necessary to demonstrate a proper showing for additional high cost funding, as well as interpretation of portions of Rule 2855.
45. Staff argues that the new Rules on this matter do not supersede the statutory mandate under § 40-15-208(2)(a), C.R.S., that “[t]he Commission shall ensure that no local exchange provider is receiving funds from this or any other source, that together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.”  Staff urges the Commission to note that statutory mandate and provide Staff the tools necessary for it to make an independent determination of whether a petitioner is eligible for high cost support. 
46. Contemporaneously with its Motion for Summary Judgment, Staff filed the testimony of Mr. Trogonoski, Ms. Parker, and Mr. Di Domenico.  Mr. Trogonoski recommends that the Commission find that the same information used to establish initial HCSM support is acceptable in a formal complaint proceeding in which the Commission determines whether an EP is earning an excessive amount.
47. Mr. Trogonoski takes the position that the information required in Rule 2855(a) through (e) alone is not sufficient to allow the Commission to find that a rural carrier is not receiving more from local revenues than its actual cost of providing affordable local exchange service to its customers as required by § 40-15-208(2)(a), C.R.S.
48. Ms. Parker in her testimony recommends that Nunn receive annual HCSM funding in the amount of $35,368 using 2005 revenues.

The OCC’s legal brief in opposition to the Petition of Nunn, centers on setting an initial HCSM support level under § 40-15-208(2)(a), C.R.S., and Commission Rules 2855(a) through (e).  The OCC also opposes Nunn’s recovery of any attorney or consulting fees from the 

49. HCSM fund, as well as the approval of a waiver of Commission Rule 2847(f)(II).  As discussed in more detail in the attached Testimony of Mr. Skluzak, the OCC defers to the expertise of Commission Staff with regard to issues related to Rules 2855(a) through (e) and the data and information Staff needs in order to fulfill its, and the Commission’s, statutory obligations for determining HCSM support levels pursuant to C.R.S. § 40-15-208(2)(a), C.R.S.  Further, the Skluzak Testimony provides a discussion concerning rejection of Nunn’s Petition due to the use of stale 2005 data and Nunn’s failure to make a prima facie request for HCSM support under the provisions of the pertinent statute and Commission Rules.

50. The OCC, in attempting to deconstruct § 40-15-208(2)(a), C.R.S., argues that the Commission is bound by the obligations and duties created by this statute and the Commission’s HCSM related rules when considering Nunn’s Petition.  Further reviewing the language of the statute, the OCC argues that any reimbursement under this statutory language is limited to the difference between the cost of service and the revenues collected from such basic local exchange service.  

51. According to the OCC, the attorney fees and consulting fees for which Nunn requests reimbursement are not reasonable costs incurred in making basic service available to its customers.  The OCC goes on to argue that the revenue neutrality component of the statute prohibits revenues from basic local exchange service along with federal or state support from exceeding the cost of service.  The OCC maintains that the Commission is mandatorily required to ensure that total revenues from all sources do not exceed the cost of service for basic local exchange service, or revenue neutrality.

52. Finally, it is OCC’s position that Nunn’s request for a waiver of Rule 2847(f)(II) could violate the requirement of revenue neutrality.  The OCC posits that in the event of such cost recovery from the fund, it would create a negative precedent causing a potentially significant increase in the size of the fund and in turn, the consumer surcharge.

3. Policy Standard
53. This docket has been highly contentious, to say the least.  We are aware that this is a case of first impression and that the principles established in this case concerning the interpretation and application of the Commission’s revised rules for securing incumbent local exchange carrier (ILEC) HCSM support will create a precedent and will affect, guide, and impact all future ILEC applications for such support.  As we stated in prior decisions in this docket, it is our stated objective to ensure that the spirit, intent, and the meaning of the revised rules are appropriately implemented.

54. We defined the scope of this proceeding in Decision No. C07-0477 in an attempt to ensure that Nunn’s Petition for HCSM funding did not result in a full-blown rate case proceeding, in which case the expenses incurred by Nunn could very well equal or exceed the HCSM funding level. 

55. However, in spite of the Commission’s findings in Decision No. C06-1005 and the various orders we issued defining the scope of this proceeding, a debate still exists between Nunn, Staff, and OCC on how to interpret Commission rules in this matter.  Therefore, before ruling on the individual motions for summary judgment, we reiterate our policy regarding the level of detail required for a request for HCSM. 

56. As we have stated on numerous occasions, it was, and still is, our expressed desire to simplify this process from the prior rate case regime.  Therefore, we will not make adjustments to the information Commission rules require to be filed in order to demonstrate eligibility for HCSM funding.  It is our policy, as articulated in our orders, as well as in Commission rules, that adjustments similar to those in a revenue requirement or rate case process are not to be made to the information supplied by a petitioner in order to receive HCSM.

57. Rule 2855 states that incumbent rural providers, like Nunn which are not average schedule rural providers, shall be eligible for support from the HCSM for high cost in three areas:  loops, local switching, and exchange trunks, upon a proper showing.  We hold that for an incumbent rural provider, a proper showing has been met when the provider has filed the information required in Rule 2855 and without making revenue requirement or rate case adjustments to said information.

58. We also find that a rural provider will be in compliance with the requirements of Rule 2855 if it provides the most current information required by Rule 2855, at the time the ILEC makes its filing.  The basis for this ruling is our policy desire not to impose forward test years (or periods) on the petitioner.  To require a petitioner for HCSM funding to update its test year after its initial filing runs counter to our policy goal of reducing the administrative costs for demonstrating eligibility for HCSM.  In summary, the policy standard we adopt here focuses on whether the ILEC has made a proper showing, as we have defined that policy standard in our discussion above. 

59. Based on the policy standards discussed above, we now review and analyze Nunn’s Petition and the Motions for Summary Judgment. 

4. Nunn’s HCSM Eligibility for High Cost Loop Support

60. Nunn argues that it is eligible for high cost loop support under Rule 2855(a) in the amount of $24,113.  The attached affidavit of Mr. Kevin Kelly supports this entitlement.  Neither Staff nor OCC opposes the amount of support under this rule.

61. We find, based on the record, as well as applying our policy standard as discussed above, that Nunn has made a proper showing of eligibility for high cost loop support under Rule 2855(a) in the amount of $24,113.  Therefore, we find that Nunn is entitled to receive high cost loop support in that amount. 

5. Nunn’s HCSM Eligibility for High Cost Switching Support
62. As noted in the attached affidavit of Mr. Kelly, Nunn’s Petition, which was filed on April 12, 2007, sought no high cost switching support.  However, Nunn later indicated it became aware of the use of an improper separations factor in its initial filing as a result of Staff’s verification of Nunn’s eligible amounts.  Utilizing Staff’s corrected separations factor, Nunn maintains it is eligible for HCSM high cost switching support in the amount of $13,365.  This is supported by revised Exhibit E attached both to the supporting affidavit of Mr. Kelly and to Nunn’s Motion for Leave to Amend its Petition.  That Motion to Amend Petition was filed contemporaneously with Nunn’s position statement and Motion for Summary Judgment.  Nunn states that it is not aware of any disagreement as to its entitlement to HCSM support for high cost switching.

63. Although neither Staff nor OCC opposes Nunn’s entitlement to HCSM support for high cost switching, Staff witness Parker did challenge the amount of support based on her revenue requirement study.
  According to Ms. Parker’s testimony on page 11 of 25, Staff calculates Nunn to be eligible for $11, 255 in high cost switching support under Rule 2855(b).
64. Based on our policy standard that a proper showing has been met when an incumbent rural provider has filed the information required in Rule 2855 without making revenue requirement or rate case adjustments to the information, we find that the information provided by Nunn is sufficient in reaching a decision regarding Nunn’s eligibility for $13,365 in high cost switching support under Rule 2855(b).
65. As a result of our analysis, we find, based on the record as well as applying our policy standard, that Nunn has made a proper showing of eligibility for local switching costs in accordance with Rule 2855(b) in the amount of $13,365.  Therefore, we find that Nunn will receive local switching costs support in that amount.

6. Nunn’s Eligibility for HCSM Support in Accordance with Rule 2855(e)

In paragraph 15 of Nunn’s Petition, supported by Exhibit D, Nunn seeks HCSM support for costs in excess of the local network tariff cap under Rule 2855(e) in the amount of $23,372.  There is much disagreement about this element of Nunn’s HCSM eligibility.  The 

66. disagreement concerns the issue of the proper construction of Commission Rule 2855(e), which provides as follows: 
Local Network services Tariff cap.  

In no event shall the local network services revenue requirement, as defined in 47 C.F.R. Sections 32.5000 through 32.5069 (1995), for rural providers exceed 130 per cent of the average of such revenue requirement for local exchange providers that are not rural providers.  Such excess shall be considered as a part of the rural provider’s HCSM support revenue requirement.

(Emphasis supplied)

67. Nunn argues in its Motion for Summary Judgment that clarity could be added to the rule by moving the phrase “as defined in 47 C.F.R. Sections 32.5000 through 32.5069 (1995)” from the middle of the first sentence to the end of the first sentence.  Nunn asserts that, notwithstanding the verbiage of the rule, its interpretation complies with both the logical intent of the rule and with past Staff applications of the rule.  

68. According to Nunn, the intent of Rule 2855(e) is to ensure that rural LECs recover a substantial portion of their cost of providing local exchange service from their own customers before seeking funds from the HCSM.   Specifically, Nunn points out that Rule 2855(e) establishes the amount of cost (or revenue requirement) of providing local exchange service that rural LECs must recover from their customers to 130 percent of the per customer revenue of Qwest Corporation (Qwest), as the non-rural provider.  Nunn goes on to argue that rural LECs are required to recover the first $35.56 of their monthly cost of providing local exchange service from their own customers
 before receiving eligible funds under Rule 2855(e).  To the extent a rural LEC’s costs of providing local exchange service exceeds $35.56, Nunn argues that it is allowed to recover the excess from the HCSM.   

69. Nunn’s Petition quantifies its monthly per-customer cost of providing local exchange service as $38.34,
 which exceeds the  HCSM eligibility benchmark by $2.79. Accordingly, Nunn claims it is eligible to recover this $2.79 per-customer, per month from the HCSM.  The total entitlement Nunn claims under this rule is $23,372.

70. Nunn points out that only one other rural LEC has sought HCSM support under Rule 2855(e).  In Docket No. 03A-277T, South Park Telephone Company (South Park) requested $124,349 in HCSM support under Rule 41-18.5 (predecessor to Rule 2855(e)).  Nunn argues that its interpretation of Rule 2855(e) is consistent with that of Staff witness Warren Wendling in the South Park docket.  

71. Nunn indicates that Mr. Wendling stated in his testimony in the South Park docket, (attached to the Kelly affidavit as Exhibit B), “…the Company does not qualify.  The Company’s local service revenue requirement for rates does not exceed 130% of the benchmark.”  While Nunn does not agree with the specifics of Mr. Wendling’s calculations, such as calculating South Park’s capital costs using an authorized rate-of-return of 6.5 percent, Nunn indicates that it does agree with his methodology, which provides clear evidence that he compared the rural LEC’s cost or revenue requirement with the 130 percent benchmark derived from Qwest’s revenues.  Nunn represents that this is the same methodology it used here to calculate its entitlement to HCSM support under 2855(e).

72. Nunn argues that the requirement mandating that rural LECs recover $35.56 of the cost of providing local exchange service from their own customers before receiving HCSM funds is a high threshold, which is intensified because of the statutory cap on local rates.  

73. Staff, through the testimony of Mr. Trogonoski takes the position that Nunn has not properly interpreted or applied Rule 2855(e).  Staff’s position is that the purpose of Rule 2855(e) is to maintain affordability of local exchange rates.  Staff interprets the rule to mean that if the revenues from local network services exceed 130 percent of the statewide average for non-rural providers, then the rural company is eligible to receive support from the HCSM.  According to Staff, the intent of the rule is to maintain local rates at an affordable level, while allowing the rural company to recover its revenue requirement through this component of the HCSM, if appropriate.
74. Mr. Trogonoski further states in his testimony, that it is Staff’s interpretation that Rule 2855(e) provides that a rural carrier is eligible for HCSM support if its revenues from local network services, as defined in the Accounts 5000 through 5069 of the FCC’s Uniform System of Accounts (USOA), exceed 130 percent of the statewide average of revenues from local network services for Qwest, which is the non-rural carrier in Colorado.

Mr. Trogonoski also states that the rural company has a local revenue requirement which is established through the traditional separations process.  Rule 2855(e) permits the company to re-balance rates if its actual revenues from local network services are higher or lower than the amount that should be recovered through local rates according to the separations process, and if the 130 percent threshold is exceeded.  As an example, if local network service revenues exceed the 130 percent threshold by $10,000, then the local rates should be reduced by a corresponding amount of $10,000, so the net effect to the company is revenue neutral, but the 

75. customer benefits from a rate decrease.  According to Staff, the $10,000 reduction in local rates could be recovered from HCSM support under Rule 2855(e).  

76. Staff maintains that a certain amount of the local revenue requirement should be recovered through local rates paid by Nunn’s customers.  Because local rates should remain affordable, Nunn is eligible to receive high cost support under Rule 2855(e) for any amount that is not recovered through local rates, federal Universal Service Funding support, or HCSM support for high loops costs or high local switching costs or high exchange trunk costs, if the 130 percent threshold is exceeded.

77. Staff takes the position that in the case of Nunn, the actual local network service revenues as defined in USOA accounts 5000 through 5069 for the 2005 test year were $236,534. However, Staff argues that according to Nunn’s Part 36 cost study, the revenue requirement for local network service revenues should have been $310,446.  Staff asserts that Nunn should actually have petitioned to raise its local network service rates to recover an additional $73,900 through local rates from its customers.  But, rather than proposing to increase local rates, Nunn chose to request HCSM support under Rule 2855(e).  Therefore, Staff concludes that HCSM support is not appropriate because Nunn’s revenues from local network services, as defined by USOA accounts 32.5000 through 32.5069, are not equal to 130 percent of the average revenue requirement for non-rural local exchange providers.

78. The essence of Staff’s disagreement with Nunn’s interpretation of Rule 2855(e) is that Staff takes the position that Nunn interprets Rule 2855(e) to mean that it is eligible for support under this rule if its local revenue requirement exceeds 130 percent of the average for non-rural companies.  The intent of the rule, according to Staff, is to determine whether actual local network service revenues are greater than 130 percent of the statewide average for non-rural companies.  Staff argues that is why the rule refers to the specific USOA revenue account numbers 47 Code of Federal Regulations 32.5000 through 32.5069 that are to be used in the calculation.  Staff maintains that the revenue account numbers referred to by the rule are for revenue, not revenue requirement.

79. We agree with Nunn’s interpretation of Rule 2855(e) that it is eligible for support under this rule if its local revenue requirement exceeds 130 percent of the average for non-rural companies.  The basis of our ruling is rooted in § 40-15-208(2)(a), C.R.S., which requires the Commission to reimburse the difference between the reasonable costs incurred to serve rural high cost customers and the price charged for that service in order to keep service prices affordable.  The basis of Rule 2855(e) is to ensure that the price charged for service in rural high cost areas is affordable after the reimbursements of reasonable costs are taken into consideration and accounted for.
80. Given this interpretation of Rule 2855(e), we now turn to the mechanics of how eligibility for HCSM funding will be calculated under this rule.

81. Ms. Parker, as part of her testimony, prepared Exhibit PAP-3.  The exhibit illustrates Staff’s interpretation of the mechanics of calculating whether Nunn is eligible for HCSM funding under this rule.  As part of Ms. Parker’s calculations, she used Staff’s Part 36 cost study.  This cost study includes adjustments which Ms. Parker made to the information filed by Nunn in compliance with the rule.  In addition, as part of this exhibit, Ms. Parker also made an adjustment between booked and synchronization federal high cost funding.
82. Notably, Ms. Parker has included a line item in her Exhibit PAP-3 which includes Staff’s recommended $35,368 in HCSM funding.  This calculation includes the amount of HCSM funding Staff has recommended under Rule 2855(a) and Rule 2855(b).
83. We find it compelling and accept Ms. Parker’s adjustments to include the amount of HCSM funding Nunn would receive under Rule 2855(a) and Rule 2855(b) in the calculation of eligibility for HCSM funding under Rule 2855(e).  
84. We now turn to Nunn’s request for HCSM support for costs in excess of the local network tariff cap under Rule 2855(e) in the amount of $23,372.  We find that Nunn (as enumerated in Exhibit D) has correctly applied our policy standard.  However, we find that Nunn did not apply the correct standard in calculating eligibility under this rule.  The standard we refer to is that any amount of HCSM funding Nunn would receive under Rule 2855(a) and Rule 2855(b) must be included in the calculation of eligibility for HCSM funding under Rule 2855(e).
85. We find that Nunn did include in Exhibit D the amount of HCSM support per Rule 2855(a), however, when Nunn amended its Petition to receive HCSM support per Rule 2855(b), Nunn failed to amend its Exhibit D to reflect this request for additional support.
86. Since we granted Nunn eligibility for HCSM funding for local switching costs in accordance with Rule 2855(b) in the amount of $13,365, we will include that amount into Nunn’s Exhibit D in order to calculate its eligibility for HCSM funding under Rule 2855(e).  We therefore find that Nunn is eligible for $10,007 in HCSM funding under Rule 2855(e). 

7. Effective Date of Nunn’s HCSM Support
87. Nunn requests that its entitlement to HCSM support, whatever the Commission concludes is the appropriate amount, be effective from the date of Nunn’s Petition filed on April 12, 2007.  Nunn believes that it should not be penalized by the protracted proceeding that has evolved in this docket.  Nunn maintains there is considerable precedent for the provision of retroactive support.  The affidavit of Mr. Kelly indicates that previous rural LEC applicants for HCSM support have been awarded such support on a retroactive basis.
  Staff recommends that we grant Nunn’s petition for HCSM support in an amount of $35,368, effective May 1, 2007.
88. While we agree that this Commission is authorized to and has granted retroactive support in the past, we do not agree with the proposed effective date of either Nunn or Staff.  If we interpret Nunn’s proposed effective date of April 12, 2007, then procedurally Nunn would have expected its HCSM support to be effective on the date of filing without any Commission notice or review. We find that assumption is wholly unreasonable.  However, we find no support for Staff’s recommendation of May 1, 2007.
89. On April 17, 2007, the Commission sent out its Notice to the parties in this matter and all interested persons, firms, or corporations, giving notice that interventions are to be filed within 30 days after the date of the Notice.  Therefore, we find it reasonable and appropriate to authorize Nunn’s HCSM support retroactive to May 17, 2007, the expiration date of the 30-day notice period.

8. Litigation Costs
90. Nunn claims it has incurred litigation costs in this proceeding in the amount of $67,559.75.
 Nunn represents that, based on the Commission’s decisions in Docket No. 05R-529T, Nunn expected a more streamlined approach than previous rural LEC HCSM applicants, who were required to submit to a burdensome rate case in order to qualify for HCSM support.  Nunn argues that it was subjected to a regulatory process that was more burdensome and costly than the rate case process eliminated by the Commission.
  
91. Nunn claims its substantial litigation costs are a result of Staff’s refusal to accept the role outlined for it by the Commission in Decision No. C06-1005.  Nunn argues that the majority of its litigation costs were incurred responding to Staff filings and demands.  Nunn also notes that the actions of the OCC also increased its litigation costs in this proceeding by submitting 65 separate discovery questions which increased Nunn’s regulatory process costs.  Nunn estimates that it was required to spend approximately $3,000 to respond to OCC’s discovery.  Nunn takes the position that failure to allow it to recover its litigation costs would very likely be the end of rural LECs petitioning for eligible HCSM funds.
92. We concur that, historically, rural LEC HCSM applicants have been permitted to recover litigation costs.  This is confirmed by Staff’s reply comments filed February 8, 2006, in the 05R-529T docket.  On page 6, Staff asserts the following:  “CTA argues that the regulatory costs of obtaining high cost funds often exceed the amount of funds themselves.  CTA suggests that this cost is the primary reason so few rural LECs receive funds from the HCSM.  This premise ignores the fact that rural LECs are routinely allowed to recoup rate case expense through rates or HCSM funding.”
93. Nunn asserts that it is entitled to its full litigation costs, but in the event that full cost recovery is not authorized, that Nunn is plainly entitled to the subset of those costs relating to the dispute arising from Trial Staff’s Motion to Compel.
  It is Nunn’s position that it should be permitted to recover its litigation costs in a one-time, 2007 payment from the HCSM.  Nunn asserts that such an approach would be consistent with prior Commission decisions in rural LEC HCSM proceedings.

94. Staff raises concerns regarding the litigation costs Nunn seeks to recoup in connection with this docket.  Staff represents that these costs, which have been incurred this year, are likened to rate case expenses which are not recoverable from high cost funds and consequently, are not recoverable.  Staff maintains that allowing Nunn to recover litigation costs incurred in 2007 in connection with a petition that uses 2005 test year information violates the long-standing matching principle, which provides that the recovery of reasonable litigation costs incurred shall be made for the calendar year in which the litigation costs were actually incurred (i.e., a 2007 test year). 
95. Alternatively, if the Commission is inclined to allow Nunn to recover some of its litigation costs in connection with this docket due to the unique nature of this proceeding, Staff asserts that the Commission should only do so under certain parameters.  Specifically, Staff recommends that we specify in our Order that we are allowing Nunn to recover some portion of its litigation costs because such costs incurred in this docket were the result of interpreting the high cost petition process under the new Commission Rules.  These litigation costs would be deemed a one-time allowable expense that is not available to future high cost petitioners. Staff further asserts that we should only allow Nunn’s recovery of reasonable litigation costs incurred based on a review and approval of detailed invoices submitted. 
96. As Ms. Parker states in her testimony, Staff believes that Nunn should not be allowed to recover its consulting and legal fees in this docket.  By allowing recovery of these fees in this docket, Ms. Parker fears that other pro-forma adjustments, outside the test year adjustments, could be made in future filing by any party, including Staff.  Ms. Parker also points to a prior Commission Decision which stated as follows: 

Recovering rate case expenses through fund dollars would violate the intent of the statute because it would in effect reduce the available funds for support of high cost service.  A rate case requirement and the recovery of those regulatory costs through rates or support is contrary to the language of HB 05-1203. 
(See, Decision No. C06-1005, page 13, paragraph 45)
97. Ms. Parker offers an option if we order some type of fee recovery.  Because this is a case of first impression, Staff recommends that we review the actual detailed invoices and payments and supporting documentation in order to make an informed judgment of what is just and reasonable.  Additionally, Ms. Parker recommends that such extraordinary recovery should be limited as a “one-time” event.
98. The OCC argues that, the requested attorney and consulting fees sought to be recovered from the fund by Nunn are not reasonable costs incurred in making basic service available to Nunn’s customers.  The OCC notes that Nunn stated the attorney and consultant’s fees were directly associated with its Petition.
  
99. Initially, the OCC argues that Nunn fails to cite any statutory authority or Commission Rule based authority in support of its request for recovery of attorney and consulting fees in this Docket from the HCSM.  According to the OCC, no such authority exists.  The OCC points to § 40-15-208(2)(a), C.R.S., which it states statutorily limits HCSM support to “…the difference between the reasonable costs incurred in making basic service available to their customers within a rural, high cost geographic support area and the price charged for such service…”  the OCC also points to statutory language that provides, “[t]he commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.”

100. The OCC argues that, in light of Nunn’s position that the effect of Docket No. 05R-529T and Rule 2855 was to eliminate a rate case requirement in order to obtain HCSM support, Nunn’s request in this non-rate case proceeding for recovery of a classic rate case item appears to be an attempt to pick and choose a rate case benefit while opposing a rate case proceeding.  

101. It is OCC’s position that HCSM support is statutorily mandated to be distributed on a nondiscriminatory and competitively neutral basis.  However, since the relevant statutory provisions require that the HCSM be distributed on a nondiscriminatory and competitively neutral basis, then all other recipients and future applicants for support would also be entitled to recover such costs and to continue to make such requests on an annual basis.  The OCC contends that the statutory provisions, along with public policy considerations, prohibit increasing the surcharge on all Colorado consumers to subsidize attorney and consulting fees when the statutorily mandated consumer surcharge is expressly limited to help make basic local exchange service affordable and to eliminate the difference between basic local exchange service revenues and the cost of such service.

102. As we discussed, supra, Docket No. 05R-529T plays a significant role in this Docket, as it resulted in the rulemaking docket and re-codification of Rule 2855 which Nunn relies on in making its initial request for HCSM support.  Notably, the issue of recovery of costs related to a carrier’s request for HCSM support under Rule 2855 arose in Decision No. C06-1005, the Order Adopting Permanent Rules.  Specifically, in ¶ 45 of Decision No. C06-1005, the Commission determined that: 

The very language of subsection 6.5 of the statute [i.e., C.R.S. § 40-15-102(6.5)] requires that ‘distribution…do(es) not cause any eligible telecommunications provider to experience a reduction in its high cost support mechanism support revenue requirement based upon commission rules that are not applicable to other telecommunications providers.  Recovering rate case expenses through fund dollars would violate the intent of the statute because it would in effect reduce the available funds for support of high cost service.  A rate case requirement and the recovery of those regulatory costs through rates or support is contrary to the language of HB 05-1203. [Emphasis added].  

Accordingly, the Commission has already held that the recovery of regulatory costs such as attorney and consulting fees from the HCSM fund is statutorily prohibited. 

103. Nunn requests that its final HCSM support amount be increased to include the amount of outside legal and consulting costs actually incurred.  The OCC urges us to consider a list of factors in making our determination as to whether Nunn is entitled to recover litigation costs.
  

We find that we need more detailed information before we make a determination on this issue.  We also find that August 24, 2007 is the cutoff date for litigation costs since that 

104. was the Commission deadline for filing pleadings in this matter.  Therefore we order Nunn to file with this Commission within 30 days of the effective date of this Order, detailed invoices with the following information:
a) A detailed description of the service rendered, i.e., what work was performed.

b) The name and title of each person performing the work.

c) The amount of  time spent on the item.

d) The billing rate.

e) Detailed information about any administrative costs.

f) A statement explaining how the work performed advanced the resolution of this docket.
105. These detailed invoices are to be classified into the following categories:

Any work performed prior to April 12, 2007.

Any work performed for settlement purposes.

Any work performed to answer audit and discovery questions.

Any worked performed regarding Staff’s Motion to Compel.

Any other category not listed above.

9. Data Required to Support a HCSM Petition
106. Nunn requests that we find that the final Decision should contain a clear description of what has been required of Nunn to support and prove up its entitlement to HCSM eligibility and by extension, what will be expected of all future applicants for HCSM support.  Nunn argues that as a result of our Decisions here and specifically, as the Commission directed in paragraph 45 of the C06-1005 Order,  “[t]he petition is to include all information and data necessary to complete the calculations in paragraphs 2855(a)-(e), as applicable.”  Nunn argues that this requirement is confirmed by paragraph 6 of our Discovery Order cited above.  Also based upon Ordering Paragraph 5 of our Discovery Order, to facilitate Staff’s ability to confirm a Petitioner’s 2855 calculations, Staff should be entitled to receive and review a company’s most recent General Ledger, Trial Balance, CPA Auditor’s report, and copies of any cost studies that have been prepared in conjunction with the cost separations process.  According to Nunn, these are all the required data elements of an ILEC HCSM filing.  Nunn requests that our Decision in this docket reaffirm these data submission requirements.
107. On the other hand Staff recommends that we find that the same information used to establish initial HCSM support is acceptable in a formal complaint proceeding in which the Commission determines whether an EP is earning an excessive amount.  According to Staff, the information required in Rules 2855(a) through (e) alone is not sufficient to allow the Commission to find that a rural carrier is not receiving more from local revenues than its actual cost of providing affordable local exchange service to its customers.

108. Staff witness Mr. Di Domenico stated that, to the extent Decision No. C07-0650 establishes precedent as to what information a petitioner is to provide in connection with its petition for high cost support, the Commission should clarify that a petitioner must also provide its Check Register in electronic format, the General Ledger, Trial Balance, CPA Auditor’s Report, and copies of any cost studies.

109. We find it most appropriate and in accord with our rules and applicable law, to approve Nunn’s request as discussed supra for the data required to support an HCSM.  We find that Nunn’s request conforms to our regulatory policy as articulated in this matter.  As we stated previously, a proper showing has been met when the provider has filed the information required in Rule 2855 without making revenue requirement or rate case adjustments to that information, as required by Rule 2855.  We therefore deny Staff’s request that a petitioner must provide its Check Register.

110.  We strongly encourage any future petitioner for HCSM funding to apply our policy standard when submitting its filing. We also strongly suggest that any future petitioner supply to Staff and OCC, upon request, its most recent General Ledger, Trial Balance, CPA Auditor’s report, and copies of any cost studies that have been prepared in conjunction with the cost separations process.  Any future petitioner should read our Decision [include Decision Number here]
 regarding the motion to compel in this docket for guidance on what information needs to be supplied to Staff and OCC.  We would also strongly suggest that Staff and OCC conform their review process and request for information to the mandates of this Decision.

10. Nunn’s Motion for Summary Judgment
111. To summarize our previous findings, we find that Nunn will receive high cost loop support in the amount of $24,113 in accordance with Rule 2855(a).  We also find that Nunn will receive local switching support in the amount of $13,365 in accordance with Rule 2855(b).

112. We find that since we have granted Nunn eligibility for HCSM funding for local switching costs in accordance with Rule 2855(b) in the amount of $13,365, we will include that amount in Nunn’s Exhibit D in order to calculate its eligibility for HCSM funding under Rule 2855(e).  Upon inclusion of the $13,365 in Exhibit D we now find that Nunn is eligible for $10,007 in HCSM funding under Rule 2855(e).
113. We authorize Nunn’s HCSM support to be retroactive to May 17, 2007, the expiration date of the 30-day notice period.
114. We find that August 24, 2007 is the appropriate cutoff date for litigation costs since that was the Commission deadline for filing the pleadings in this matter.  We also find that more detailed information is necessary before we determine the issue of litigation cost recovery.  Therefore we order Nunn to file within 30 days of the effective date of this order, detailed invoices as discussed above.

115. We agree with Nunn regarding the data required to support an HCSM. 

116. Based on these findings, we grant Nunn’s Motion for Summary Judgment in part, consistent with the discussion above.  We deny Staff’s Motion for Summary Judgment consistent with the discussion above.

117. We also find that, in our procedural order, we established August 24, 2007 as the deadline for filings to be made in this docket.  Therefore any pleadings filed after the August 24, 2007 deadline will not be considered, including Nunn’s, Staff’s, and OCC’s response pleadings and Motions to Strike regarding Nunn’s and Staff’s Motions for Summary Judgment.

D. Conclusions and Findings

118. For the reasons discussed above and based on the full record in this docket, we find that it is in the public interest to grant in part and deny in part Nunn’s Motion for Summary Judgment consistent with the discussion above.

119. Given the contentious nature of this docket, we find it important to restate our policy regarding the level of detail which is required by a petitioner in order to demonstrate its eligibility for HCSM support.  Based on Rule 2855, it is clear that the Commission intent was to simplify the process from the prior rate case regime.  Therefore, we will not require adjustments to be made to the information required by Rule 2855 in order to demonstrate eligibility for HCSM funding.  We establish a policy as articulated in our orders, as well as our rules, that adjustments similar to those made in a revenue requirement or a rate case environment are not to be made in Rule 2855 proceedings in order to receive HCSM.  A proper showing has been met when the provider has filed the information required in Rule 2855 without making revenue requirement or rate case adjustments to said information.

120. We further find that Rule 2855 provides that incumbent rural providers, that are not average schedule rural providers, shall be eligible for support from the HCSM for high costs in three areas – loops, local switching, and exchange trunks upon a proper showing.

121. We also find that an incumbent rural provider will be in compliance with the requirements of Rule 2855 if it provides the most current information at the time it makes its filing.  As we articulated supra, the basis for this finding as our policy goal is that requiring a petitioner for HCSM funding in accordance with Rule 2855 to update its test year after its initial filing, runs counter to our policy goal of reducing the administrative costs incurred in demonstrating eligibility for HCSM.
122. We find that Nunn is eligible to receive HCSM for high cost loop support pursuant to Rule 2855(a) in the amount of $24,113.  We also find, based on the record as well as applying our policy standard, that Nunn has made a proper showing of eligibility for local switching costs in accordance with Rule 2855(b) in the amount of $13,365.  Therefore, Nunn is eligible to receive local switching cost support in that amount.  We find that we agree with Nunn’s interpretation of Rule 2855(e) to mean that it is eligible for support under this rule if its local revenue requirement exceeds 130 percent of the average for non-rural companies. 
123. We find that we cannot accept Ms. Parker’s adjustments to the Revenue Requirement and Federal USF, since it conflicts with our policy standard. However, we do accept Ms. Parker’s adjustment to include the amount of HCSM funding Nunn would receive under Rule 2855(a) and Rule 2855(b) in the calculation of eligibility for HCSM funding under Rule 2855(e).
124. We find that Nunn did include in Exhibit D the amount of HCSM support per Rule 2855(a), however, when Nunn amended its Petition to receive HCSM support per Rule 2855(b), Nunn did not amend its Exhibit D to reflect this request for additional support.  Consequently, since we have granted Nunn HCSM funding for local switching costs in accordance with Rule 2855(b) in the amount of $13,365, we will include that amount into Nunn’s Exhibit D in order to calculate its eligibility for HCSM funding under Rule 2855(e). Upon inclusion of the $13,365 into Exhibit D, Nunn is eligible for $10,007 in HCSM funding under Rule 2855(e).
125. Nunn’s HCSM support shall be retroactive to May 17, 2007, the expiration date of the 30-day notice period.  
126. We approve Nunn’s request as discussed above for the data required to support a petition for HCSM.  We find that Nunn’s request conforms to our guiding regulatory policies and principles.  
II. ORDER
A. The Commission Orders That:

1. Nunn Telephone Company’s (Nunn) Petition for High Cost Support Mechanism (HCSM) funding, is granted in part consistent with the discussion above.

2. Nunn shall receive high cost loop support in the amount of $24,113 in accordance with Rule 2855(a).

3. Nunn shall receive local switching support in the amount of $13,365 in accordance with Rule 2855(b).

4. Nunn shall receive $10,007 in accordance with Rule 2855(e).

5. Nunn’s HCSM support shall be retroactive to May 17, 2007.
6. Nunn shall file within 30 days of the effective date of this Order, detailed invoices regarding litigation costs including the required information as discussed above.

7. Nunn’s Motion for Summary Judgment is granted in part consistent with the discussion above.

8. Staff of the Commission’s Motion for Summary Judgment is denied consistent with the discussion above.

9. All pleadings filed after August 24, 2007 are stricken.

10. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 7, 2007.
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             COMMISSIONER CARL MILLER

              DISSENTING IN PART.


III. COMMISSIONER CARL MILLER DISSENTING IN PART

1.
I dissented from the majority decision that requires Nunn Telephone Company (Nunn) to provide very detailed information relating to the legal and consulting fees incurred in Docket No. 07M-124T. The Order requires much more information than necessary to verify expenditures. Although Commission Staff (Staff) and the Colorado Office of Consumer Counsel oppose Nunn’s request to recover the legal and consulting costs, there is no evidence they dispute the requested amount or question the expenditures. The explicit data request approved by the majority decision creates a costly and non-recoverable burden for Nunn. 

2.
I believe the $67,559 request by Nunn is a reasonable amount considering the fact that Nunn was pitted against and responding to three State Government agencies with a minimum of 12 state employees involved in the case. There has been no attempt to explain or quantify the time, resources, and expenses spent by State Government. It is unfair to hold a private sector entity to a higher reporting standard than the standard government sets for its self. Trail Staff should be required to answer a set of questions comparable to the questions the Commission posed to Nunn. Through a discovery request, Nunn solicited similar information from Staff but that request was largely ignored. A side-by-side comparison of each party’s expenses would certainly provide the Commission with additional information and allow for a more prudent final decision.

3.
The majority decision prolongs what is already a very protracted proceeding. If Nunn is penalized for their alleged unyielding behavior, what is the penalty for State Government’s adamant inflexibility? Nunn will suffer financial losses in real dollars while State Government will suffer no adverse consequences for its actions.
THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CARL MILLER
________________________________

                                                        Commissioner
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� Unless otherwise noted, the term “Rules” in this Order refer to Rules at 4 CCR 723-2.


� Prior to Commission Decision No. C06-1005, rural LECs requesting HCSM funds were required to file a rate case with the request.  Recovery of the costs associated with those regulatory proceedings was a consideration in the establishment of HCSM funds and new rates.


� Under Staff’s Audit Set No. 1, Staff requests the following data for 2006: General Ledger for 2006; Trial Balance for 2006; Check Register for 2006; CPAs Auditor’s Report for 2006; Continuing Property Records updated through December 2006; Minutes for Board of Director’s meetings for 2006; Copies of any cost studies for 2006 that have been prepared in conjunction with the separations process; all Rural Utility Service (RUS) loan documentation for mortgage notes of 2 percent and 5 percent respectively; all toll contracts entered into by Nunn; all employee time sheets for the months of June, July and August 2006; and trouble ticket/complaint log for 2006.


� We further held that any additional audit Staff wished to conduct based on the information we require Nunn to produce, would be at the discretion of Nunn. As we stated in Decision No. C06-1005 and in our orders in this docket, the scope of this hearing is not to be a rate case.  We were concerned, based on the representation that Nunn made in its Affidavit in Response to Staff’s Motion to Compel, that the consulting and legal fees incurred by Nunn through June 30, 2007 may exceed $30,000.  We were troubled by the level of these expenses.  This level of expenditure contradicted our rationale in eliminating the rate case requirement as discussed in Decision No. C06-1005.  In our various orders in this docket we have encouraged the parties to reach a settlement agreement on these matters.  We are compelled to re-emphasize this point again.


� Commissioner Miller voted against the granting of Staff’s Motion to Compel the production of the General Ledger and chose not to write a dissent.


�  The following audit requests were denied: Check Register for 2006; Continuing Property Records updated through December 2006; Minutes for Board of Director’s meetings for 2006; all RUS loan documentation for mortgage notes at 2 percent and 5percent respectively (request withdrawn by Staff at the hearing); and all toll contracts entered into by Nunn.


�  This was further confirmed by Mr. Kelly’s testimony at the Motion to Compel hearing to the effect that Nunn’s rate-of-return in the intrastate jurisdiction was approximately 5 percent and could be expected to increase to 7.2 percent if the entirety of Nunn’s request were granted.


�  As stated by Ms. Parker in her testimony, the major reasons Staff’s calculated amounts for additional annual support differs from Nunn are the following.  First, Staff’s calculation of the HCSM amount was increased because Nunn qualified for local switching support.  The reason for the local switching support is that Nunn failed to calculate the formula correctly.  Second, Staff recommends that the Commission allow certain expenses to be reclassified to the correct account.  Third, Staff recommends that the revenue requirement be adjusted to disallow short term plant under construction, certain corporate imaging, lobbying, and donation expenses.  Fourth, Staff recommends the Commission not allow support under Rule 2855(e) based on Staff’s interpretation of the Rule.  Last, Staff recommends that consulting and legal fees should not be allowed to be recovered by Nunn in this docket because they were incurred outside the 2005 test year.


�  Mr. Skluzak offered testimony that Nunn made no showing that the affordability of its basic local exchange service will be increased if the requested HCSM subsidy is not awarded.  Mr. Skluzak further argues that there is no showing by Nunn that basic service will be more affordable after the receipt of the requested HCSM subsidy, nor is there a showing that the receipt of the HCSM subsidies will achieve the goal of “universal basic service”.  Instead, Mr. Skluzak argues that Nunn merely shows that it “requires HCSM funds to offset the cost of providing basic local exchange service” and in a footnote it is noted that this is “required by Colorado Statute 40-15-208(2)(a).”


� We would like to state that although it is our intent to expedite the administrative process by which an eligible telephone company may apply and receive HCSM funding, it is not our intent to preclude Staff or OCC from monitoring an EP’s earnings. If Staff and OCC believe there is a need for Commission review then they may file a formal complaint regarding overearnings as contemplated by Rule 2855(f)(c).


� Staff witness Parker’s testimony confirms Nunn’s eligibility for high cost loop support under Rule 2855(a) in the amount of $24,113. Mr. Skluzak in his testimony deferred any specific discussions regarding the reasonableness and correctness of Nunn’s financial filings and adjustments to Staff.


� Ms. Parker of Staff inputted Nunn’s Part 36 FCC cost study information and factors into Staff’s separations program. The financial information was used to verify the 2005 test year information submitted by Nunn’s petition, and to make limited adjustments to the expenses and investments of Nunn for the 2005 test year, based on traditional regulatory principles, such as “used and useful”, ”known and measurable”, and “just and reasonable.” 


� Qwest’s average revenue per customer of $27.35 x 130 percent.


� According to Nunn, this calculation recognizes the federal high-cost loop support received by Nunn which offsets this cost of providing local exchange service.


� Staff witness Parker has prepared Exhibit PAP-3 which compares Staff’s interpretation of Rule 2855(e) with Nunn’s interpretation.


� Mr. Kelly states in his affidavit that the two most recent requests by rural LECs for HCSM support were in Commission Decision No. R07-0034 in Docket No, 06S-456T, issued January 8, 2007 which granted Delta County Telecom HCSM funds retroactive to October 1, 2006.  Commission Decision No. R06-0016 in Docket No. 05S-328T, issued February 10, 2006 granted Nucla-Naturita Telephone Company HCSM funds retroactive to November 1, 2005.


� These costs are submitted by the affidavits of Mr. Kelly and Mr. Hjort.  Mr. Kelly in his affidavit stated that the Commission has awarded litigation expenses in prior dockets involving requests for HCSM funds. Commission Decision No. R03-1433 in Docket No. 03S-314T included the recovery of $40,000 of consulting and legal fees in the determination of the appropriate HCSM support.  Commission Decision No. R05-1382 in Docket No. 05S-330T included the recovery of $22,500 of consulting and legal fees in the determination of HCSM support. Mr. Hjort in his affidavit stated that the total sum for all legal services and expenses invoiced to Nunn in this docket through August 24, 2007 is $21,756.75.  


� As evidence of this, Nunn indicates that ten different members of Staff and the OCC at one time or another participated in this proceeding. 


� Those specific costs are quantified by confidential Exhibit B to the affidavit of Kevin Kelly.


� Mr. Skluzak’s testimony on behalf of the OCC states that the Commission’s actions, through its decisions in Docket No. 05R-529T, and its comments in Weekly Meetings on June 20, 2007 and July 18, 2007, and hearings pertaining to this docket, as well as the Orders from this docket, have signaled to Nunn and its agents that they can subjectively determine what will and will not be a “rate case item” until otherwise ordered, as occurred in the Order on the Motion to Compel.  On the other hand, Mr. Skluzak argues that the Commission, through its Staff, must still exercise its regulatory oversight and make certain or guarantee, pursuant to its statutory mandate, that Nunn’s costs and revenue requirement calculations are reasonable and accurate.  According to Mr. Skluzak, the amount of fees represented by Nunn is excessive and unreasonable, especially as compared to other recent applications for HCSM subsidies from other rural providers.  


� Those factors include: the costs were incurred in 2007 (and not 2005), as well as the overall reasonableness of the fee amount sought; the cooperativeness and reasonableness of the costs associated with Nunn’s full objections without provision of any responses to all of Staff’s Audit questions and achieving less than complete success in opposing Staff’s Motion to Compel; the need for two consultants as opposed to one in this case and the effect that fact had on the reasonableness of the fee amount sought; and whether, in light of the precedential nature of this case, if any of the fees claimed in this case resulted from positions taken to preserve arguments for subsequent rural carrier requests for HCSM support under the re-codified Rule 2855.


� [The decision number which should be noted here is Decision No. C07-0650.  This number was supplied in Errata Notice C07-919-E.] 
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