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I. By the Commission
A. Statement
1. This matter comes before the Commission for consideration of an application for Rehearing, Reargument, or Reconsideration (RRR) filed by Ms. Leslie Glustrom to Decision No. C07-0758.  In that decision, we approved an Application for Meeting the 2013 Resource Need (Contingency Plan) that was filed by Public Service Company of Colorado (Public Service or Company). 

2. In her RRR, Ms. Glustrom requests that we issue a finding of fact to correct a statement made in the decision that she claims is inaccurate.  Ms. Glustrom also requests that we reconsider our ruling on her Motion to Take Administrative Notice of the Scientific Facts Related to the Relationship Between Carbon Dioxide in the Atmosphere and the Temperature of the Earth (Motion for Administrative Notice) because we failed, in her opinion, to adequately explain the basis for our decision to deny the Motion for Administrative Notice.
3. On October 9 2007, Ms. Glustrom filed a Motion Requesting Acceptance of the Application for Rehearing, Reargument or Reconsideration of Leslie Glustrom (Motion to Accept RRR).  Ms. Glustrom represents that she filed the Motion to Accept RRR after she learned that her RRR had not been received by the Commission until October 1, 2007.  Ms. Glustom stated that she mailed the original and requisite number of copies for the RRR on September 25, 2007.  When the RRR application did not arrive on September 27, 2007, Ms. Glustrom indicates that she filed a fax copy.  We note that Ms. Glustrom timely fax filed her RRR, however the original and the required copies were not filed until October 1, 2007, which is one day later than what is required under Rule 1204(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  In further support of her Motion to Accept RRR, Ms. Glustrom represents that she was not served a copy of Decision No. C07-0758.
  Rather, Ms. Glustrom maintains she found the decision on our website on September 20, 2007, almost two weeks after it was mailed and made effective.
4. Now being fully advised in the matter, we waive Commission Rule 4 CCR 723-1-1204(b), which allows us to consider Ms. Glustrom’s RRR as timely filed.  However, we deny the Motion to Accept RRR as untimely within the provisions of § 40-6-114(1), C.R.S.  Further, we deny Ms. Glustrom’s RRR consistent with the discussion below.
B. Background 

5. In Decision No. C07-0758 we approved Public Service’s Contingency Plan without respect to specific resources.  More specifically we found that no Commission action was necessary on the Application for Approval of the Capacity Swap Agreements with Tri-State Generation and Transmission Association (Tri-State Contracts). 
  We also held that the Natural Gas Generation Contracts with Brush Cogeneration Partners and BIV (Gas Contracts) would be considered least-cost resources as selected through the 2003 LCP process, but subject to a prudency review at the time of cost recovery pursuant to Rule 4 CCR 723-3-3613(I)(A) of our Rules Regulating Electric Utilities.  We also determine that there was sufficient time to address the 2013 resource need in Public Service’s 2007 Electric Resource Plan.
6. Decision No. C07-0758 also denied a Motion for Administrative Notice filed by Ms. Glustrom on July 11, 2007.  We found that one of the criteria for administrative notice of any information is that the information must be relevant.  In support of the motion, Ms. Glustrom argued that Public Service’s energy forecast erroneously assumes a normal weather future.  Second, Ms. Glustrom contended that this information is important as the Commission determines whether to make a commitment to over 400 MW of fossil fuel resources for the time period after 2013.  We found these issues to be beyond the scope of this docket as defined in Decision No. C07-0458 and therefore was not appropriate evidence to be introduced as part of this Docket.  We consequently denied the Motion for Administrative Notice.

C. Discussion and Analysis 

1. The Air Permit Litigation Statement

7. In her RRR Ms. Glustrom requests that we issue a finding of fact to correct a statement made in Decision No. C07-0758  regarding a pending lawsuit concerning the air permits for the Comanche 3 facility.  The statement is found in paragraph 47 of Decision No. C07-0758 and it reads as follows:
“Ms. Hyde points out that Ms. Glustrom’s appeal regarding the grant of an air permit for Comanche 3 was dismissed on summary judgment in the district court.”
8. Ms. Glustrom first contends that the lawsuit is not “Ms. Glustrom’s appeal.”  She states that the plaintiffs are Citizens for Clean Air and Water in Pueblo and Southern Colorado, and Clean Energy Action.  The defendant is the Air Pollution Control Division of the Colorado Department of Public Health and the Environment (CDPHE).  She also states that Public Service is an intervenor defendant.  Second, Ms. Glustrom argues that the phrase “dismissed on summary judgment” misrepresents the nature of a Motion for Partial Summary Judgment filed by the plaintiffs.
9. The statement in question is a paraphrase taken directly from the written testimony of Ms. Karen Hyde of Public Service.  Specifically, page 24, lines 6 through 8 which reads as follows:

“Ms. Glustrom’s complaint against the State of Colorado for issuing an air permit for Comanche 3 was dismissed on summary judgment”

10. We note that Ms. Glustrom was not successful in seeking a change to this written testimony through either cross-examination or oral testimony during the hearings.  Therefore, the written testimony remains unrefuted.

11. As the record stands, the issue is actually not whether the statement is factually accurate, instead it is whether it is representative of Ms. Hyde’s testimony.  It is clear that Ms. Hyde did attribute the litigation to Ms. Glustrom and concluded that it was dismissed on summary judgment.  We note that the Motion for Summary Judgment has been included as part of the record in this Docket as Exhibit KTH-1, attached to the rebuttal testimony of Ms. Karen Hyde, which is hearing Exhibit 1.  This exhibit speaks for itself.  The inclusion of the testimony in Decision No. C07-0758 is not a finding of fact of this Commission in this docket, but is merely a direct quote from Ms. Hyde’s testimony.  Therefore we deny this request for RRR.  However, the phrase “points out” in the Commission decision will be changed to “testified” in order to represent clearly that the statement was derived from Ms. Hyde’s testimony.
2. Motion for Administrative Notice

12. Next, Ms. Glustrom requests that we reconsider our finding on her Motion for Administrative Notice because, in her opinion, the decision fails to summarize, issue an analysis or provide a findings of fact regarding the admission of the documents in question.
13. We denied the Motion for Administrative Notice since we found that it was not appropriate to the Contingency Plan in light of the limited scope of the proceeding.  As discussed above, this proceeding was not to re-evaluate Public Service’s energy forecast or whether to make a commitment to any specific resources for the time period after 2013.

14. Decision No. C07-0458 clearly limited the scope of the docket to simply the determination of whether Public Service could meet the already determined 2013 resource need within the current time frame.  Ms. Glustrom offers nothing new to change our position on that finding.  Therefore we deny this request for RRR regarding our ruling on the Motion for Administrative Notice.
II. Order
A. The Commission Orders That:

1. The Motion Requesting Acceptance of the Application for Rehearing, Reargument or Reconsideration filed by Ms. Leslie Glustrom on October 9, 2007 is denied consistent with the discussion above.
2. The Application for Rehearing, Reargument, or Reconsideration filed by Ms. Leslie Glustrom to Decision No. C07-0758 on September 27, 2007 is denied in its entirety consistent with the discussion above.
3. This docket is now closed.
4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY  MEETING
OCTOBER 10, 2007 
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� See, Docket No. 07A-107E.


� Review of the certificate of service for Decision No. C07-0758 indicates the address used for Ms. Glustrom appears to be a former address of Ms. Glustrom at the Colorado Solar Energy Industries Association.  The address provided by Ms. Glustrom in her late filed intervention for this docket appears to be her residence.  We note that it is a party’s responsibility to timely update the Commission with all current address information.  This correction has been made to our mailing list database.


� See, Docket No. 07A-196E.


� Chairman Binz stated that he would have allowed the IPCC Report for 2001 and the Royal Society report to be introduced as evidence because they are qualified treatises, in his opinion.
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