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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R07-0651 (Recommended Decision) issued by Administrative Law Judge William J. Fritzel (ALJ).  The hearing in this matter was held on June 27, 2007 and the Recommended Decision was issued on August 1, 2007. Complainants, A&K Resources, LLC and A&K Real Estate, LLC (Complainants or A&K) filed their exceptions on August 20, 2007.  Public Service Company of Colorado (Public Service) filed a response to the exceptions on August 31, 2007. 

2. Complainants argue that the ALJ erred in determining that Complainants presented no credible evidence to support a finding that the natural gas meter installed on their property in July, 2004 was not properly operating and/or was not registering gas usage accurately during the July 2004-July 2005 time period. 

3. Public Service filed a response to the exceptions arguing that the Recommended Decision is correct.  Public Service requests that we deny the exceptions.

4. Now, being fully advised in the matter, we deny Complainants’ exceptions consistent with the discussion below.

B. Background

5. Complainants are owners of real property comprised of 23 one-bedroom apartments located at 1371 Xenia Street, Denver, Colorado.  The real property has been conveyed from A&K Resources, LLC to A&K Real Estate, LLC since the supplemental bill in dispute in this case was issued on July 18, 2005.  Anthony and Kathy Prihika own both companies.  

6. Public Service provided natural gas to the property located at 1371 Xenia Street, Denver, Colorado, at all times relevant in this Complaint.

7. Anthony Prihika testified at the hearing that the property has a boiler that heats water for distribution of heat and hot water to the individual apartments (See, Transcript, pp. 10-11).  He also testified that every year, depending on the weather, he manually shuts off the heat sometime in May, and turns it back on sometime in November (Transcript, pp. 11-12).  The thermostats in each apartment are set at 72 degrees Fahrenheit (Transcript, pp. 72, 12-16; 73, 9-13).  The consumption of natural gas at the apartment building is registered by a single gas meter for all of the apartments.

8. Public Service installed a new gas meter on the property on July 2, 2004.  However, it did not place the Encoder Receiver Transmitter (ERT) information for the new meter into its billing system (Transcript, pp. 47-48).  According to the record, Public Service billed Complainants based upon estimated gas usage from July 2, 2004 until July 6, 2005 (Transcript, pp 10-11, 50).  The gas bills sent to Complainants during that time period indicated that the natural gas charges were estimated.  

9. After it recognized the above problem with its automated meter reading system, Public Service obtained an actual reading of the gas meter on July 8, 2005 (Transcript, pp. 12-15, 50). 

10. Public Service subsequently mailed a supplemental bill dated July 18, 2005 to the Complainants for the actual metered consumption of gas (See, Hearing Exhibit 1-E). The supplemental bill covers the period from July 2, 2004 to July 8, 2005.  The amount in dispute is $2,790.49.

11. Complainants challenge the accuracy of the July 18, 2005 supplemental bill.  Monty Abeyta, a witness for Complainants and a registered professional engineer, testified during the hearing that Public Service should have tested the meter upon installation (Transcript, pp. 17-25, 37). Public Service concedes it did not test the meter (See, Recommended Decision, footnote 1).  

12. Mr. Prihika testified that he compared the supplemental bill covering the period from July 2004 to July 2005 with Public Service’s prior gas bills.  According to Mr. Prihika, the average daily temperature, which is indicated in the bills, was warmer during the July 2004-July 2005 period than the previous year (See, Recommended Decision, at ¶26). Mr. Prihika testified that the composition of tenants was similar during the two periods of time, that no additions were built to the property, and that the boiler remained the same (Transcript, 23, 19-25; 71, 21-24). 

13. Ms. Brenda Hughes, an employee of Public Service, testified that the gas meter installed on the Complainants’ property was functioning properly (Transcript, 47, 13-14).  She compared the therms used during the period covered by the supplemental bill dated July 18, 2005 with the therms used during prior time periods (See Hearing Exhibit 5).  She testified that this indicated that the re-bill amount is comparative to the prior years and is therefore not high (Transcript, 51, 8-10). She offered no explanation why the billing for a warmer year would be about 10 to 12 percent higher than a colder year (Transcript, 63, 10-13).

C. Analysis
14. The proponent in a complaint before the Commission has the burden to prove its case by a preponderance of the evidence.  See, Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 and § 24-4-105(7), C.R.S.  Therefore, A&K has the burden to prove by a preponderance of the evidence that it is not required to pay the supplemental gas bill dated July 18, 2005.
15. The Commission may adopt, reject, or modify the findings of fact and conclusions of an administrative law judge, or after examination of the record of any such proceeding, enter its decision and order without regard to the findings of fact and conclusions of an administrative law judge.  See, § 40-6-109(2), C.R.S.
16. The ALJ determined that Complainant did not meet its burden to prove by a preponderance of the evidence that the meter was not properly operating and/or was not registering gas usage accurately during the July 2004-July 2005 time period.  The ALJ further determined that the failure by Public Service to test the meter at the time of installation did not affect the accuracy of later readings.  We agree with the ALJ that the approximately 10.4 percent difference in gas consumption between the July 2004-July 2005 and the July 2003-July 2004 periods was not significant enough by itself to prove that the gas meter reading is inaccurate.  Gas meters typically run slower as they age.  The period in dispute is the year immediately following the installation of a new meter.  In addition, variances in gas usage by tenants can occur even with the occupancy restrictions in place at the Complainants’ apartments.

17. We find that the ALJ correctly determined that the failure to test the meter at the time of installation and then billing A&K based on estimated usage for about 12 months without realizing the problem did not preclude Public Service from sending the supplemental bill based on actual usage.  

18. It is important to note that at all times relevant in this case, no rules were in effect mandating a utility to read the meter with any particular frequency, or limiting time period for which Public Service could estimate usage and then bill Complainants based on actual usage.  We note that Rule 4309(c) and Rule 4402(a)(III) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, were enacted subsequent to the filing of this complaint.  These rules prohibit a utility from estimating its bill for periods longer than six months and mandates monthly meter readings absent good cause or every six months for good cause shown.   However, these new rules do not apply to the matter at hand. 
19. We also note that the supplemental gas bill dated July 18, 2005 was rather confusing, as it did not clearly state the time period covered by the re-bill.  While it is untreatable that Complainants questioned the bill’s accuracy because of its confusing nature, we nonetheless find no reason to overturn the ALJ’s findings in the Recommended Decision.  Therefore, we deny Complainants’ exceptions in their entirety
II. ORDER

A. The Commission Orders That:

1. The exceptions filed by A&K Resources, LLC and A&K Real Estate, LLC are denied in their entirety consistent with the discussion above.  

2. The findings and conclusions made by the ALJ in Recommended Decision No. R07-0651 are upheld in their entirety. 

3. Public Service is ordered to offer a payment plan to Complainants bearing no interest, pursuant to the rules in effect at the time relevant to this Complaint.
4. The 20 day time period provided by § 40-6-114, C.R.S. to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

5. This Order is effective on its Mailed Date
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 10, 2007.
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