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ORDER denying motion for Reconsideration
Mailed Date:  October 18, 2007
Adopted Date:  October 17, 2007
I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of a Motion to Reconsider Decision No. C07-0769 Regarding Public Notice (Motion) jointly filed by Southwestern Investment Group Inc., SW Chambers LLC, and SWIG Cutler JV (Landowners).  Landowners seek reconsideration of our prior Decision setting the paramaters requiring notice of a public hearing regarding Tri-State Generation and Transmission Association, Inc. (Tri-State) appeal of a local government decision pursuant to § 29-20-108, C.R.S.
2. Now, being full advised in the matter, we deny Landowner’s Motion consistent with the discussion below.
B. Background
3. On September 5, 2007 the City of Commerce City, Colorado (Commerce City) filed a Motion requesting an Order for Tri-State to provide notice of public hearing via first class mail to those parties identified by Commerce City in the following publications: The Commerce City Sentinel Express, Commerce City Gateway, and Commerce City Beacon.   
4. On September 6, 2007, we held a pre-hearing conference at which all parties discussed and agreed to the public notification process indicated in Decision No. C07-0769.  Specifically, the parties agreed that individuals shall receive notice of the open public hearing pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-3-3705.  Tri-State is to provide notice of the open public hearing via first class mail to the affected homeowners and landowners whose property is located within 500-feet of the proposed transmission centerlines.  Additionally, Tri-State was to publish notice of the public hearing in the Brighton Standard Blade and Commerce City Express, local newspapers within the affected areas.  This published notice was to contain the time, date, and location of the public hearing; a concise description of Tri-State’s Application to the Commission; and a statement that the purpose of the hearing is for the Commission to accept comments from the public regarding Tri-State’s Application.  Published notices were to be of significant size and proper placement in the newspaper to attract a maximum number by readers.  
5. The mailed notice was to be placed in the mail no later than October 26, 2007 (twelve days prior to the open public hearing) so that individuals would receive adequate notice of the open public hearing.   It was agreed this approach would result in affected landowners being notified, while not expending additional funds sending errant notifications. 
6. The agreement addressing the public hearing notice issue was a compromise between all parties addressing the issues of land use notification within a certain distance, and publication within local newspapers.  
7. Landowners argue that since the Commission is reviewing the merits of a local land use decision, “there is absolutely no reason that the public hearing required by C.R.S. 29-20-108(5)(b) should not be noticed at least as extensively as done by the respective local governments.”  Landowners continue that failure to do so raises the distinct possibility that the affected members of the public would not receive notice of the public hearing.  As such, Landowners request that we order Tri-State to notice each person listed on both Commerce City and Adams County’s respective notification lists by first-class mail, and to publish notice in the same newspapers as the local governments, and to notify every landowner within 500 feet from either boundary of E-470 right-of-way of the public hearing.
8. Tri-State opposes the Motion, arguing that the parties discussed and agreed to the notice process pre-hearing conference memorialized within Decision C07-0769.  Additionally, Tri-State argues the Local Governments – the only intervenors by right – have not complained about the agreed to notification process,and are presently working with Tri-State in connection with developing this public notice list.  
9. Tri-State further argues that the proposed notice area on the west side of the E-470 highway presently consists of undeveloped or unoccupied properties.  Tri-State notes that using the broader mailing list suggested by Landowners will not result in more effective public notice but will result in unclaimed first class letters.

10. Tri-State also requests that a Decision be expedited so it can meet the publication deadline for public notification during the week of October 15, 2007. 
11. On September 5, 2007, Commerce City submitted its Notice Of List of Individuals and Groups to Receive Notice of Public Hearing and Motion requesting Order for Tri-State to Provide Notice of Public Hearing via First Class Mail and Publication.  
C. Conclusion and Findings
12. We find the Commerce City Motion requesting specific public notification requirements moot, since this issue was addressed during the pre-hearing conference and agreed to by Commerce City as indicated in Decision No. C07-0769.
13. We agree with Tri-State that all parties made compromises regarding Tri-State’s notice requirements as part of the pre-hearing conference.  The parties agreed to the public notification process contained within Decision C07-0769.  We find no reason now to alter the schedule and process previously agreed to by the parties.  Therefore, we deny Landowner’s Motion for Reconsideration.
II. order

A. The Commission Orders That:

1. The Motion for Reconsideration of Commission Decision No. C07-0769 Regarding Public Notice filed by Southwestern Investment Group Inc., SW Chambers LLC, and SWIG Cutler JV (Landowners) is denied consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
October 17, 2007.
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