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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument or reconsideration (RRR) of Decision No. C07-0375, filed by the Colorado Office of Consumer Counsel (OCC) on May 27, 2007.

2. OCC requests reconsideration of the Commission’s May 9, 2007 decision denying OCC’s request for a hearing regarding Public Service Company of Colorado’s (Public Service) Verified Application seeking an Order from the Commission that would allow Public Service to recover excess refunds made over the period of 1997 to 2006.  Now, being fully advised in the matter, we deny OCC’s application for RRR.

B. Background

3. This matter concerns Public Service’s Application seeking an Order from the Commission that would allow Public Service to recover excess refunds made over the period of 1997 to 2006 in conjunction with Public Service’s Performance Based Regulatory Plan (PBR) adjustments through the Purchased Capacity Cost Adjustment (PCCA).  It was commenced on April 2, 2007.

4. On May 1, 2007, the OCC filed a Notice of Intervention of Right, Entry of Appearance and Request for Hearing.  Regarding its intervention, the OCC expressed concern with the timing of the refund recovery as well as the mechanism proposed for the recovery.  The OCC sought to ensure that Public Service’s plan resulted in reasonable rates for Public Service’s customers.  

5. On May 9, 2007 in Decision No. C07-0375, we partially granted OCC’s request for a hearing, deemed Public Service’s Application complete and granted recovery through the proposed PCCA mechanism that takes effect January 1, 2008.  As part of our determination of OCC’s request for a hearing, we questioned whether it would be appropriate for the particular application to be set for hearing.  We concluded that a hearing would not be necessary for this particular matter.  Under Public Service’s application, each customer’s rate would increase by one dollar for the entire calendar year, which equates to slightly more than eight cents per month per customer.  Given the relatively small amounts involved in the application, we denied OCC’s request for a hearing.

6. On May 27, 2007, OCC filed an Application for RRR with the following reasons to support its request:  1) the Commission should allow interested parties to scrutinize Public Service’s additional billing through testimony, discovery, and hearing; 2) the Commission must conduct a thorough and complete determination to determine the prudence of the monies being sought to be recovered; and 3) the OCC would prefer a thorough hearing rather than filing written briefs or engaging in oral arguments due to the technical nature of the evidence.

7. On June 6, 2007, in Decision No. C07-0506, we granted OCC’s RRR in part by setting the matter for a hearing consisting of a half-hour oral argument by each party to address the merits and concerns of the Application.  We specifically requested that the parties address the issues of the timing of recovery, the mechanism proposed for recovery, and the size of the proposed increase.  Additionally, we requested that the issue of whether the Commission is required to set a hearing based solely upon an intervention by the OCC be discussed in the oral arguments.

8. On June 20, 2007, we conducted oral arguments consistent with the June 6, 2007 Order.  In this hearing, the OCC advocated for a hearing in Docket No. 07A-105EG. 

C. RRR Arguments

9. In its application for RRR and oral arguments, OCC recognizes that whether the OCC is entitled to a hearing based solely upon its intervention is a complex question.  The OCC refers to Commission Rule 4 Code of Colorado Regulations (CCR)  723-1-1206(b), specifically, Rule 1206(b)(7) which states that the Commission may consider an application or petition without a hearing if no notice of intervention has been filed or no intervention contests or opposes the application or petition.  The OCC points out that in this case, the proceeding is contested and OCC requested a hearing and therefore the “negative requirement” in 1206(b)(7) mandates such a hearing.  Other than citing Rule 1206(b), the OCC provides no other rule or case law in support of its hearing request.  

10. The OCC argues that its counsel are not technical experts, without the adequate technical backgrounds that Commission Staff possesses, and therefore a hearing would be helpful to the OCC’s understanding of the pertinent issues.  Additionally, OCC argues that a refund of $1.1 million is substantial enough to mandate a hearing on the matter.  

11. The OCC is also concerned with the timing of the recovery due to the intergenerational nature of when these charges are intended to be recovered.  OCC’s specific concern lies with the fact that from 2005 and onward, Public Service has had many new customers who might also be subject to this refund covering a longer period.  Ultimately, the OCC concludes that it would like a hearing to get further testimony and conduct discovery on the issue to determine whether; when; and in what amount such a refund should be issued.  

II. FINDINGS AND CONCLUSIONS

12. Although we appreciate and acknowledge the OCC’s significant role in the Commission process as an advocate for residential, small businesses, and agricultural consumers, we are not persuaded by the arguments it puts forth in support of an evidentiary hearing in this matter.  Despite OCC’s arguments, we find that the Commission is not required in all circumstances to provide a hearing at the request of the OCC as an intervenor as a matter of right, when such a request is made.

13. The Commission has discretion whether to conduct a hearing in certain proceedings.  See 4 CCR 723-1-1403(a).  The Commission may also “hear” opposing interests by asking parties to present their arguments in the form of written briefs rather than full adjudicatory hearings.  

14. When determining whether one is entitled to a hearing in an administrative agency context, one must question when “due process” requires an opportunity to be heard and if so, what means of hearing is required.  Matthews v. Eldridge, 424 U.S. 319 (1976).  When a formal hearing is not required by law, such as the situation here, the inquiry turns to whether due process mandates such a hearing.  Federal and state courts are generally in consensus that a formal adjudicatory hearing is not required unless the right to be protected by the hearing falls directly within the meaning of “life, liberty, and property.”  See Gart v. Cole, 263 F.2d 244 (2d Cir. 1959), cert. denied, 359 U.S. 978 (1959).  If the property interest is a de minimus property interest, the party requesting a hearing possesses no absolute right to the hearing.  Goss v. Lopez, 419 U.S. 565, 576 (1975).  

15. When evaluating what due process is required in administrative proceedings, the Supreme Court has determined that the agency must look at the nature of the interest at stake.  Goss v. Lopez, 419 U.S. 565, 576 (1975).  In Colorado, an administrative agency’s determination to deny a hearing is based on “fundamental fairness in light of the total circumstances.”  Sigma Chi Fraternity v. Regents of the University of Colo., 258 F.Supp. 515, 528 (D. Colo. 1996).  

16. Section 24-4-105, C.R.S. outlines the state requirements for adjudicatory hearings and determinations administered by Colorado Agencies.  Regarding the absolute right to such a hearing, the statute provides that “[i]n any such proceeding in which an opportunity for agency adjudicatory hearing is required under the state constitution or by this or any other statute, the parties are entitled to a hearing and decision in conformity of this section…”  Additionally, the relevant hearing provision applicable directly to the Commission, specifically § 40-6-109(1), C.R.S. provides 

At the time fixed for any hearing before the commission, any commissioner, or an administrative law judge, or, at the time to which the same may have been continued, the applicant, petitioner, complainant, the person, firm, or corporation complained of, and such persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and introduce evidence…

17. A plain reading of this statute indicates a hearing is required for intervenors, such as the OCC, when the Commission, out of its discretion or when required by law, actually holds a hearing.  Section 40-6-109 does not provide that a hearing is required when an intervenor seeks to initiate a hearing.  We are unaware of any Colorado rule or statute supporting that notion.  To further support our interpretation, Colorado courts have held that the Commission may use abbreviated or informal procedures for deciding matters before it.  See, e.g., Public Service Co. of Colo. v. Public Utils. Comm’n, 653 P.2d 1117 (Colo. 1982).  

18. We note that we are aware of the requirements of Consolidated Freightways Corp. v. Public Utils. Comm’n, 406 P.2d 83 (Colo. 1965).  In Consolidated Freightways, the Colorado Supreme Court held that the Commission’s decision to deny a requested hearing was in error.  Id.  The facts in Consolidated Freightways are distinguishable from the present matter, however, and the court’s holding does not apply.  In Consolidated Freightways, a utility party adversely affected by a tariff rate case requested a hearing on a proposed increase in rates which the Commission denied.  Id. at 87.  The court recognized that all of the relevant utility parties were in the midst of a “rate war” and a hearing would allow an opportunity to present evidence which would assist the Commission in determining a realistic rate schedule.  Id. at 89-90.  Still, the court noted, “[w]e do not mean to declare here a hard and fast rule that the evidence in support of the Commission’s order must always be testimonial and must always be obtained at a hearing…”  Id. at 90.

19. In this matter, the OCC, as a party representing residential, small business and agricultural consumers certainly has a right to participate in these proceedings; however, a decision will not impact OCC’s liberty or property interests directly.  The fact that those parties may intervene in this matter on their own volition also sustains the notion that OCC, as a party requesting a hearing, has no direct liberty or property interests at stake.  Furthermore, as we noted in Decision No. C07-0375, the fiscal impact on residential and small business consumers individually will be quite small, which also supports our original decision not to grant a hearing and instead consider written briefs or oral arguments.  As provided in Mathews v. Eldridge and its progeny, we must weigh the interests involved with the resources required to be expended in determining what process is due a party in matters before this Commission.  We correctly found that granting a motion for the type of hearing the OCC requests would be an inefficient use of regulatory resources given the relatively minimal amounts involved.

20. Moreover, although the OCC requested a hearing for this docket, the OCC apparently did not contest the fact that Public Service was due a refund of the booked earning-sharing amount from its customers, which is the fundamental purpose of this docket.  OCC’s concern is for the exact mechanism employed to collect the refunds from Public Service’s customers.  Most likely, residential customers would still be required to pay the same amount per month, but through a different cost recovery mechanism if OCC had prevailed in a hearing.

21. We find that the type of hearing the OCC requests is disproportionate to the individual impact Public Service’s collection of excess refunds will have on consumers.  In the alternative, we find that we offered the OCC an adequate opportunity to present its case in the form of legal briefs and oral argument, which is more proportional to the issue and rights of consumers at stake.  Therefore, we deny the OCC’s RRR.  

III. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument or reconsideration of Commission Decision No. C07-0375 filed by the Colorado Office of Consumer Counsel is denied consistent with the discussion above.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 28, 2007.
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