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IN THE MATTER OF THE APPLICATION OF THE COLORADO DEPARTMENT OF TRANSPORTATION, ON BEHALF OF THE CITY OF COLORADO SPRINGS, FOR AUTHORITY TO DEMOLISH, CONSTRUCT, WIDEN AND MAINTAIN THE CIMARRON STREET GRADE-SEPARATED STRUCTURE AT RAIL-HIGHWAY CROSSING IN THE CITY OF COLORADO SPRINGS IN CONJUNCTION WITH THE I-25 IMPROVEMENT PROJECT ALONG I-25 FROM CIRCLE/LAKE INTERCHANGE TO THE BRIARGATE INTERCHANGE IN THE CITY OF COLORADO SPRINGS, EL PASO COUNTY, STATE OF COLORADO.
ORDER ASSIGNING MOTION TO AMEND
GENERAL CONCEPT APPLICATION AND ALTER COMMISSION DECISION NO. C06-1215 TO ADMINISTRATIVE LAW JUDGE
Mailed Date:  August 17, 2007
Adopted Date:  August 15, 2007
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Motion to Amend General Concept Application and Alter Commission Decision No. C06-1215 filed by the Colorado Department of Transportation (CDOT) and the City of Colorado Springs (City).
  Intervenor Union Pacific Railroad Company (Union Pacific) filed its Opposition to Colorado Department of Transportation’s Motion to Amend General Concept Application and Request for Hearing Forthwith on July 20, 2007.
  Now being duly advised, we refer this matter to an Administrative Law Judge (ALJ) for hearing.

2. The Motion to Amend and Union Pacific’s response point out:  In the Application in this case, CDOT requested authority to demolish the existing Cimarron Street grade-separated structure and to construct a new grade-separated structure at the same location.  The Application stated that CDOT was to administer the project and the City was to fund the construction.  The City intervened and did not oppose the Application.  In Decision No. C06-1215 (Mailed Date of October 16, 2006), the Commission granted CDOT’s Application.

3. In the Motions, CDOT and the City request modification of the Commission’s Decision to reflect:  (a) CDOT would demolish the south half of the existing Cimarron Street Bridge only, and the City would demolish the grade-separated rail crossing with Cimarron Street; and (b) the City, instead of CDOT, would be responsible for construction and maintenance of the new grade-separated structure.  The Motions state that after demolition CDOT will have no more involvement with the grade-separated rail crossing of Union Pacific with Cimarron Street.  In addition, the Motions state that the City reserves its right to seek Commission apportionment of construction and other costs between the City and Union Pacific.

4. Union Pacific’s response opposes releasing CDOT from its obligations to rebuild the Cimarron Street Bridge.  Additionally, the response opposes any suggestion that the City has a right to request any cost allocation against Union Pacific for this project.  The response requests a forthwith hearing on the Motions.

5. We assign this matter to an ALJ for hearing on the requests to modify CDOT’s and the City’s obligations with respect to the Cimarron Street project as approved in Decision No. C06-1215.

6. Since the City has not yet requested any cost allocation between the City and Union Pacific, the hearing before the ALJ shall not consider any purported right of the City to make such a request in the future.  We do not address at this time whether the City has a right to request cost contribution for this project from Union Pacific.

II. ORDER
A. The Commission Orders That:

1. The Motion to Amend General Concept Application and Alter Commission Decision No. C06-1215 filed by the Colorado Department of Transportation and the City of Colorado Springs is assigned to an Administrative Law Judge for hearing consistent with the above discussion.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 15, 2007.
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� CDOT filed its Motion to Amend on June 6, 2007.  CDOT and the City filed a joint Motion to Amend on July 9, 2007.  Both motions request identical relief.


�   Union Pacific’s response points out that neither of the Motions to Amend was served upon Union Pacific, even though it is a party to this case.  CDOT and the City are directed to serve all filed pleadings on all parties as required by the Commission’s Rules of Practice and Procedure.


�  If the City makes a request for cost allocation, it will be required to address the legitimacy of such a request in light of its apparent agreements with Union Pacific that it would bear all costs for the project.  In addition, the City would be required to address the Commission’s authority to order cost allocation involving Union Pacific in response to an extremely untimely request for such allocation: the Commission approved this project in Decision No. C06-1215, in part, based upon representations from CDOT and the City that Union Pacific would not be responsible for any costs associated with the project.
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