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I. BY THE COMMISSION

A. Statement

1. This matter comes before this Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) of Commission Decision No. C07-0568 (Commission Decision), filed on July 23, 2007 by the Office of Consumer Counsel (OCC).  

2. In Decision No. C07-0568 this Commission approved, and modified in part, a Settlement Agreement in this case which was filed on May 31, 2007 (Stipulation).  The signatories to the Stipulation were OCC, Public Service Company of Colorado (Public Service), Commission Staff (Staff), and Seminole Energy Services, LLC (Seminole) (collectively, the Settling Parties).  Atmos Energy Corporation (Atmos), Climax Molybdenum Company (Climax), Kinder Morgan, Inc. (KMI), and the United States Department of Defense - Federal Executive Agencies (Federal Agencies) are also interveners in this docket but did not join in the Stipulation.  At the hearing on the Stipulation, Atmos and Climax opposed portions of the Stipulation.
B. Background

3. On December 1, 2006, Public Service filed Advice Letter No. 690-Gas, along with pre-filed testimony in support of the Advice Letter. By Decision No. C06-1459, we suspended the proposed tariffs and the effective date of the tariffs for 120 days through April 30, 2007.  By Decision No. C07-0298 we suspended the effective date for another 90 days through July 29, 2007.  In Decision No. C06-1459, we established the 30-day intervention period, which expired on January 16, 2007.

4. A prehearing conference was held on February 7, 2007 where we granted the petitions for intervention and approved the proposed procedural dates, the proposed discovery procedures, and other procedural issues.  The following parties filed timely notices or requests for intervention in this Docket:  Atmos, Climax, OCC, Staff, KMI, Seminole, and the Federal Agencies.  The Commission granted the requests for intervention of Atmos, Climax, KMI, Seminole, and the Federal Agencies.  Staff and OCC filed timely notices of intervention by right.  Staff, OCC, and Seminole filed Answer Testimony and Exhibits.  Public Service filed Rebuttal Testimony and Exhibits.  All such testimony and exhibits were timely filed.

5. In Decision No. C07-0452, we ordered that, should a settlement agreement be reached in this case, the parties to this matter were to file a comprehensive settlement agreement on or before the close of business on May 31, 2007.

6. On May 31, 2007, Public Service, Staff, OCC, and Seminole filed the Stipulation.  Subsequently, a scheduling conference was held on June 4, 2007 to determine how best to proceed to consider the Stipulation.

7. At the scheduling conference Atmos and Climax indicated they were not aware of the settlement negotiations that culminated in the Stipulation, and requested the Commission to order Public Service to hold a settlement conference among the non-signatories, or in the alternative require Public Service to declare it would conduct such a conference.  Public Service agreed to hold a settlement conference on Tuesday, June 5, 2007.

8. By C07-0474Decision No. C07-0474, we set hearings on the Stipulation for Thursday, June 7, 2007.  A public comment hearing on the proposed Stipulation was also scheduled from 4:00 to 6:00 p.m. on Thursday June 7, 2007.

9. As part of that Decision, we issued written questions concerning the Stipulation for witnesses to answer at hearing.  We noted that the questions addressed only the minimum amount of testimony we wished to receive, and that additional questions would be propounded through cross-examination or by Advisory Staff and Commissioner questioning during the course of the hearing.  Hearings on the Stipulation commenced and concluded on June 7, 2007.
10. In Decision No. C07-0568, issued on July 3, 2007, we approved the Stipulation in part.  On July 23, 2007, the OCC filed its RRR to Commission Decision No. C07-0568. was filed by OCC.
11. Now, being fully advised in the matter, we deny OCC’s Application for RRR.
C. Discussion
12. The OCC is concerned with the modifications we made in Decision No. C07-0568.  OCC requests instead that we approve, in total, the Stipulation agreed to by the Settling Parties.  OCC takes the position that the Stipulation reflected a careful balance of give-and-take on the issues presented in this docket.  OCC argues that our modifications in the areas of the Partial Revenue Decoupling Adjustment (“PRDA”) and the Phase II Rate Case Requirement issues threatened to irreparably disrupt that balance. 

13. In its application for RRR, OCC points out that the Commission, through its rules,
 has a long-standing policy of encouraging settlement agreements.  OCC criticizes this Commission’s modification of the Stipulation, especially to the extent done here.  It asserts that modifications of negotiated settlements can have the effect of discouraging parties to spend the time and resources in pursuit of settlement if the parties feel that we will later modify that settlement, disrupting the compromises which have been reached between the parties.
14. We agree with OCC that the Commission has a long standing policy of encouraging settlements.  In particular Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, we point out that the OCC does not acknowledge that the same rule allows the Commission to approve, deny, or require a modification of the settlement.  Moreover, in 4 CCR 723-1-1407(a), the ability of this Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of rule 1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to our public interest charge to ensure just and reasonable rates to the citizens of Colorado.
15. OCC contends that this Commission’s modifications of settlements have the impact of discouraging parties from exerting time and resources to pursue settlements.  However, we find that the OCC has not provided evidence or precedent for this position.  Rather, all settlements in matters before the Commission are negotiated under the premise that we possess the authority to deny, or make changes, to a settlement as we deem necessary.  Notably, such authority may also encourage parties to adopt reasonable positions in their work towards a settlement.

16. We point out that OCC’s statutory authority is limited to specific interests,
 while the Commission has broader authority and responsibility for all class of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.  We also note that, despite the fact that OCC’s interests are represented in a settlement, we may nonetheless review the settlement as a whole, and order any changes to fit the broader issue of the public interest for all classes of customers.  In the instant case, the Stipulation raised significant and new policy issues in the area of rate making with respect to the PRDA, and we found it necessary and prudent to weigh in on this particular policy matter, even though our decision modified the terms of the settlement.
D. Conclusion

17. Consistent with the above discussion, we deny OCC’s Application for RRR.

II. ORDER

A. The Commission Orders That:

1. The Office of Consumer Counsel’s Application for Rehearing, Reargument, or Reconsideration is denied consistent with the discussion above.  

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 8, 2007.
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� 4 CCR 723-1-1408.


� C.R.S § 40-6.5-104


The consumer counsel shall represent the public interest and, to the extent consistent therewith,  OCC statutory authority is limited to the specific interests of residential consumers, agricultural consumers, and small business consumers by appearing in proceedings before the commission and appeals there from in matters which involve proposed changes in a public utility's rates and charges, in matters involving rule-making which have an impact on the charges, the provision of services, or the rates to consumers, and in matters which involve certificates of public convenience and necessity for facilities employed in the provision of utility service, the construction of which would have a material effect on the utility's rates and charges.





6

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












