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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition for Variance filed by Qwest Corporation (Qwest). In this Petition, Qwest seeks certain variances regarding its requirements to have tariffs and Statements of Generally Accepted Terms (SGATs) on file with the Colorado Public Utilities Commission (PUC).  Qwest seeks a variance such that it would post on its website, rather than with the PUC, the tariff prices and Template Agreement used by parties that purchase interconnection and related services from Qwest.
2. The Petition was noticed by the Commission pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1206(a,) on May 18 2007, and interventions were due by June 19, 2007, pursuant to Commission Rule 4 CCR 723-1-1206(d).  Notices of Intervention were filed by Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).  Timely Petitions to Intervene were filed by Eschelon Telecom of Colorado, Inc. (Eschelon), the Colorado Office of Consumer Counsel (OCC), DIECA Communications, Inc., doing business as Covad Communications Company (Covad), Level 3 Communications, LLC (Level 3), Time Warner Telecom of Colorado, LLC (Time Warner), XO Communications, Inc. (XO), and Cbeyond Communications, LLC (Cbeyond).
3. Having reviewed the Petitions for Intervention, we find that all petitioners have stated good cause to grant their respective interventions because each has a substantial interest in the outcome of this matter.  We therefore grant all Petitions for Intervention.

4. We note initially that we are not ruling on the Petition’s merits at this time.  After the period established below for the filing of legal briefs, the Commission, en banc, will hold a deliberation on the legal issues in the Petition, and will take further action that may include ruling on the Petition, scheduling oral arguments, or establishing a procedural schedule for further hearings on the merits.
5. We establish two rounds of legal briefs in order for all willing parties to clarify and elaborate on the legal questions raised by the Qwest Petition.  We direct all parties to address only the legal issues at this time.  Responding intervenors are not to discuss the non-legal issues, such as the impact the requested variance would have on business practices or the state of wholesale telecommunications.
6. We require that the parties address, at a minimum, the following questions in their briefs:

A.
Address the question of whether § 40-15-503(2)(g)(III) requires that the existence of interconnection agreements negates the ability of this Commission to require tariffs be on file, and to review those tariffs, and any modifications of the rates, terms, and conditions in that tariff.
B.
Provide a thorough legal discussion regarding the federal Telecommunications Act of 1996 (Act), with reference to whether the Act negates any requirement that the presence of interconnection agreements precludes the need for states to require tariffs or price lists for interconnection and unbundled network elements.
C.
Provide a thorough legal discussion whether the argument for relief sought by Qwest under § 40-15-503(2)(g)(III), C.R.S.: specifically, that interconnection agreements “shall supersede” tariffs is intended to suggest that tariffs are no longer necessary.  
D.
Explain under what terms Qwest will offer a service to a CLEC that does not wish to opt into an existing ICA in total but rather wishes to purchase a service that is not included in any PUC approved ICA.
B. Conclusion
7. Legal briefs are due 30 days from the mailed date of this Decision.  Reply briefs are due 60 days from the mailed date of this Decision.  The parties that file legal briefs must address, at a minimum, the questions listed above.  However, we strongly encourage responding parties to address any legal issues in addition to those indicated in paragraph 6A-D above they consider relevant to this matter.
II. ORDER

A. The Commission Orders That:

1. We grant the Petitions for Intervention filed by Eschelon Telecom of Colorado, Inc, DIECA Communications, Inc., doing business as Covad Communications Company, Level 3 Communications, LLC, Time Warner Telecom of Colorado, LLC, XO Communications, Inc., and Cbeyond Communications, LLC.  We note the Interventions of Right by Commission Staff and the Colorado Office of Consumer Counsel.
2. As discussed above, legal briefs are due 30 days from the mailed date of this Decision.  Reply briefs are due 60 days from the mailed date of this Decision.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 27, 2007.
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