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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an order regarding Commission Staff’s (Staff) Motion to Compel Nunn Telephone Company’s Responses to Discovery and Request for Shorten Response Time, filed on July 3, 2007, Staff’s unopposed Motion to Reset Discovery Hearing and Waive Response Time filed on July 13, 2007 (together, Motion) and Nunn’s combined Response to Staff’s Motion to Compel Responses to Audit, Motion for Protective Order and Request for Shortened Response Time, filed July 10, 2007.
2. On April 12, 2007, Nunn Telephone Company (Nunn) filed a petition pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-2-2855, 723-2-2003 and 723-1-1003 for High Cost Support Mechanism (HCSM) Funding and its associated Motion for Variance from Commission Rule 4 CCR 723-2-2847.  

3. On April 27, 2007, Staff of the Commission intervened of right and requested a hearing in this docket.  

4. On May 14, 2007, the Office of Consumer Counsel (OCC) intervened of right.  

5. On May 21, 2007, Nunn filed a Motion for En Banc Hearing and for Prehearing Conference and for Waiver of Response Time.  In Decision No. C07-0477, we granted Nunn’s Motion for En Banc Hearing. We additionally determined we would rule on any discovery disputes.  It was our intent to ensure that the spirit, intent and the meaning of the revised rules regarding high cost support funding were appropriately implemented.
6. In Decision No. C06-1005 in its Order Adopting Permanent Rules at Section C. p. 12, commencing at paragraph 42, the Commission held as follows:
We are not convinced by Staff and the OCC’s arguments.  We do not believe that there are any issues of scope in adopting a procedure similar to Nebraska’s.  Commission Staff needs information to determine what support levels are proper, and must be able to verify that the information submitted is correct.  We believe that this can be accomplished without the burden of a rate case. 

The Commission under the statute must determine levels of HCSM support using regulatory principles that are neutral in their effect, and that do not cause a reduction in HCSM dollars due to rules not applicable to other carriers.  We do not believe that adopting Staff and OCC’s preferred rules by including a rate case requirement would be legal under the new definition of distributed equitably, even if the rate case were filed every three years, as Staff and the OCC suggest.  A rate case is a significant regulatory burden, a burden that is not required of carriers that are not rate-regulated under the proposed rules.  Neither Staff nor the OCC has been able to demonstrate that CTA’s main assertion is incorrect.  Rural carriers might pay more in rate case legal fees than they would receive in HCSM support, and this prevents them from filing for HCSM support.

7. We defined the scope of this proceeding in Decision No. C07-0477 in order to ensure that Nunn’s request for HCSM funding did not result in a rate case process, where the expenses incurred by Nunn in such a case would equal or exceed the HCSM funding level.  
8. We intend to rule on the application shortly after the August 24 filing date, based on the filings received by that date.  We will either grant or deny the application or, alternatively, set the matter for additional hearings.  As we made clear during discussion at the pre-hearing conference, we do not prefer the latter option.  Given the alternative, the parties were encouraged to reach a settlement agreement.  A settlement agreement may be the best resolution and use of resources by all concerned.  

9. On June 7, 2007, Staff provided Nunn with its first set of audit requests which requested a response by close of business on June 15, 2007.  According to Staff, Nunn and Staff agreed to extend the date for Nunn’s response to the audit requests pending a pre-hearing conference in this matter, held on June 18, 2007.

10. Staff represents that at the pre-hearing conference, Chairman Binz verbally ordered Nunn to respond to Staff’s audit.  Staff further represents that Nunn’s and Staff’s legal counsel agreed to an additional 10 days for Nunn to respond.  Staff agreed to a further extension of time until five days after the Commission order from the pre-hearing conference was issued. 
11. On July 3, 2007, Staff filed its Motion to Compel Nunn Telephone Company’s Responses to Discovery and Request for Shortened Response Time.  Staff asserts that Nunn objected to providing responses to Staff’s Audit Set No. 1 on various grounds. Staff goes on to state that, without Nunn’s responses, Staff is left without information needed to perform an independent evaluation of Nunn’s request for waiver of Rule 2847(f)(II). 
12. Staff’s Motion indicated that Nunn objected to providing responses to Staff’s audit on numerous grounds, none of which apply the appropriate legal standard regardless of whether the audit requests are treated as audit or as discovery.  According to Staff’s arguments, § 40-15-207, C.R.S., provides the Commission authority to inspect the books and documents of a local exchange provider, and the local exchange provider is required to supply additional relevant and material information to the Commission as needed.  Staff represents that Nunn has refused to respond to the Commission’s statutory authority.  If the audit requests are treated as discovery, the standard for determining whether information is discoverable is “if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.” C.R.C.P. 26(b)(1).
13. It is Staff’s position that Nunn’s Responses and Objections do not provide Staff with the information it needs to perform an independent evaluation of Nunn’s request for a waiver of Rule 2847(f)(II).  For the reasons fully set forth in Staff’s Proposal to Limit the Scope of and to Bifurcate the Proceeding, filed in advance of the June 18, 2007 prehearing conference, Staff maintains it is unable to perform an independent review to determine whether Nunn has demonstrated good cause for its request for a waiver of Rule 2847(f)(II) without analyzing the underlying support for the summary sheets Nunn filed with its Petition, which Staff requested through its audit requests. Without such data, Staff asserts it cannot meaningfully participate in this docket. 

14. Under Staff Audit Set No.1, Staff requests the following data for 2006: 
1. General Ledger for 2006.
2. Trial Balance for 2006.
3. Check Register for 2006.
4. CPAs Auditor’s Report for 2006.
5. Continuing Property Records updated through December 2006.
6. Minutes for Board of Director’s meetings for 2006.
7. Copies of any cost studies for 2006 that have been prepared in conjunction with the separations process.
8. All RUS loan documentation for mortgage notes at 2% and 5%, respectively.
9. All toll contracts entered into by Nunn.

10. All employee time sheets for the months of June, July and August 2006.

11. Trouble ticket/complaint log for 2006.

15. Nunn objected to Staff’s audit request on a number of grounds.  According to Nunn, Staff’s audit requests sought data beyond the scope of this proceeding and expanded the scope to information related to a rate case type proceeding contrary to previous Commission Orders and Commission rules.  Nunn also objected that the requests were discriminatory in intent.  Despite its objections, Nunn did provide some 2006 information. 
16. In its July 10, 2007 filing, Nunn stated that its position is that Staff’s Motion to Compel is predicated upon a set of audit requests that seek information beyond the scope of this proceeding and which are advanced in bad faith.  Moreover, the Motion to Compel is filed in defiance not only of applicable Commission Rules and Orders, but also in direct contravention to directives from the bench by individual Commissioners when this docket was under consideration by the Commission during prior Open Meeting agendas and during the en banc “Scope Hearing” on June 18, 2007.  
17. Nunn also asserts that the Motion is without merit as to the grounds asserted concerning Staff’s audit powers, and, under all the circumstances, represents an egregious abuse of governmental regulatory power by an arm of this Commission.  
18. Because a status conference was scheduled for this matter on July 23, 2007, and because of the expedited nature of this proceeding, Staff argued that response time to its Motion should be shortened to July 13, 2007.  Staff further requested that we rule expeditiously on its Motion so that Staff has an adequate opportunity to analyze any data it may receive.

19. In Decision No. C07-0604, we found it important and necessary to understand the full scope of Staff’s audit request, as well as Nunn’s objections.  Therefore, we ordered the parties to appear at a hearing on Staff’s Motion on July 20, 2007 at 9:00 a.m. to address this matter.  We further ordered that in addition to legal counsel, the principals of the parties involved were to attend the July 20 hearing in order to fully discuss the relevance and appropriateness of the audit requests.
20. Because Staff’s Motion was not taken up until our Weekly Meeting on July 11, 2007, and as of the time of our decision, no response from Nunn had been officially filed with the Commission; we set the response time to the Motion to close of business on July 18, 2007.  We also scheduled a hearing on Staff’s Motion to compel for July 20, 2007.

21. On July 17, 2007, a motion for an extension of time, consolidation of hearings, and request for shortened response time was filed by Nunn Telephone Company.

22. As grounds for Nunn’s request to postpone the July 20, 2007 hearing, counsel for Nunn indicated that he has a long-standing commitment to a family reunion which took place on July 20 to 22, 2007.  As a result, a hearing on July 20 presented a direct conflict for him.  Nunn requested that the hearing on the Staff motion to Compel currently scheduled for July 20 be extended to and consolidated with the Status Conference set for July 23, 2007.  Nunn represents that Staff of the Commission and the Office of Consumer Counsel had been contacted and had no objection to Nunn’s request for an extension and consolidation.
23. In Decision No. C07-0617 we granted Nunn Telephone Company’s motion for extension of time and consolidation of hearings.

24. On July 20, 2007 Staff filed its Unopposed Motion to Reset Discovery Hearing and Waive Response Time.  As stated in Staff’s motion, the Commission, by Decision No. C07-0604 issued July 13, 2007, scheduled a discovery hearing on the motion on July 20, 2007. In setting the discovery hearing, we ordered that “the principals of each party to this matter shall appear along with legal counsel to present arguments regarding the Staff’s Motion to Compel.” We subsequently consolidated the discovery hearing with the July 23 status conference upon an unopposed motion filed by Nunn and pursuant to Decision No. C07-0617 issued July 18, 2007.  We took up the consideration of Staff’s motion at the July 23, 2007 hearing.
B. Findings and Conclusions

25. Staff’s position on the discovery issue is that Nunn should produce any document Staff requests pursuant to § 40-15-207, C.R.S.  However, if the audit requests are treated as discovery, the standard for determining whether information is discoverable is “if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.” C.R.C.P. 26(b)(1).  Therefore, Staff asserts that Nunn should be ordered to provide Staff the information requested in Audit Set No. 1.  On the other hand, Nunn argues that Staff’s Motion to Compel is predicated upon a set of audit requests that seek information beyond the scope of this proceeding.  
26. We agree with Nunn on this matter.  In Decision No. C06-1005, we expressed our intent to simplify the CHCSM process in order to avoid a traditional rate case proceeding. We also expressed this same intent in our procedural orders in this docket by narrowing the scope of this proceeding.

27. Staff witness, Ms. Parker testified that Staff conducted a “mini audit” in February 2007 of Nunn’s 2005 accounting records.  The rule under which Nunn filed its request for CHCSM funding required information from Nunn’s interstate cost study.  Testimony presented by Mr. Kelly, Nunn’s cost consultant indicated that 2006 cost study information has not been completed.  In his testimony, Mr. Kelly stated that Nunn’s 2006 cost study is not due to be filed with the National Exchange Carrier Association (NECA) until July 31, 2007.  Mr. Kelly went on to state that it is possible that NECA will not approve Nunn’s filing until October 1, 2007.

28. Nonetheless, Staff requests that Nunn update its 2005 information it filed at the time of its Petition with 2006 information.  We find that Nunn did comply with our rules and provided the most current information at the time the Company made its filing on April 12, 2006.  

29. Based on our findings regarding the scope of this docket, we find the following audit requests comport with the scope, and we therefore  grant Staff’s Motion with regard to the following audit requests
: 
General Ledger for 2006.

Trial Balance for 2006.
CPAs Auditor’s Report for 2006 (provide within 5 days of completion).
Copies of any cost studies for 2006 that have been prepared in conjunction with the separations process (provide within 5 days of completion).
30. We deny Staff’s Motion to Compel regarding the following audit requests:
Check Register for 2006.
Continuing Property Records updates through December 2006.
Minutes for Board of Director’s meetings for 2006.
All RUS loan documentation for mortgage notes at 2% and 5%, respectively (request withdrawn by Staff at the hearing).
All toll contracts entered into by Nunn.

All employee time sheets for the months of June, July and August 2006.

Trouble ticket/complaint log for 2006.

31. Now, being fully advised in the matter, we grant Staff’s Motion to Compel Nunn Telephone Company’s Response to Discovery and Request for Shorten Response Time in part and deny in part consistent with the discussion above.
II. ORDER

A. The Commission Orders That:
1. Staff’s unopposed Motion to Reset Discovery Hearing and Waive Response Time filed on July 13, 2007 is denied.
2. Nunn’s Combined Response to Staff’s Motion to Compel Responses to Audit, Motion for Protective Order and Request for Shortened Response Time, filed July 10, 2007 is granted in part and denied in part consistent with the discussion above. 
3. Nunn’s Motion for a Protective Order is granted.

4. Staff’s Motion to Compel Nunn Telephone Company’s Response to Discovery and Request for Shorten Response Time, filed on July 3, 2007 is granted in part and denied in part. 

5. Nunn is ordered to provide to Staff the following information, within five days of the effective date of this order.

General Ledger for 2006.
Trial Balance for 2006.
CPAs Auditor’s Report for 2006 (provide within 5 days of completion).
Copies of any cost studies for 2006 that have been prepared in conjunction with the separations process (provide within 5 days of completion).
6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 25, 2007
	(S E A L)
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L:\final\C07-0650_07M-124T.doc:JEO
� Any additional audit Staff wishes to conduct based on the information we require Nunn to produce, will be at the discretion of Nunn if they wish to provide such information. As we have stated in Decision No. C06-1005 and in our orders in this docket, the scope of this hearing is not to be a rate case. We are concerned based on the representation that Nunn has made in its Affidavit in Response to Staff’s Motion to Compel, that the consulting and legal fees incurred by the Company through June 30, 2007 exceed $30,000. We are troubled by the level of these expenses.  This level of expenditure contradicts our rationale in eliminating the rate case requirement as discussed in Decision No. C06-1005 that rural LECs should have a cost-effective method by which to obtain eligible HCSM support. In our various orders in this docket we have encouraged the parties to reach a settlement agreement on these matters, as a settlement may be the best resolution and use of resources by all concerned.  Unfortunately we are compelled to re-emphasize this point again.


� Commissioner Miller voted against the granting of Staff’s Motion to Compel the production of the General Ledger and chose not to write a dissent.
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