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I. STATEMENT

1. On July 13, 2006, the Board of County Commissioners of the County of Eagle (Eagle County) filed an application (Application) requesting authority to construct an at-grade pedestrian and bicycle crossing at the existing vehicle crossing of Violet Lane with the Union Pacific Railroad Company (UPRR), National Inventory No. 253549F, and to construct a new grade-separated pedestrian and bicycle crossing at railroad milepost 330.33, National Inventory No. 924323Y, on UPRR’s Tennessee Pass Line.  The Application commenced Docket No. 06A-386R.

2. On July 17, 2006, the Commission gave public notice of the Application.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period and procedural schedule in this proceeding.

3. On August 3, 2006, UPRR filed an Entry of Appearance and Notice of Intervention that did not contest or oppose the Application.
4. On August 11, 2006, UPRR filed an Amended Intervention where UPRR stated that an agreement with Eagle County regarding the configuration of the proposed grade-separated pedestrian and bicycle crossing had not been met.  UPRR requested a hearing in the matter.

5. On August 28. 2006, by Decision No. C06-1002, the Commission referred this matter to an Administrative Law Judge (ALJ).  The Commission also directed the ALJ to establish the procedural schedule for filing exhibits and lists of witnesses. 
6. By Decision No. R06-1077-I, the ALJ set a pre-hearing conference in this matter for September 26, 2006.

7. On September 28, 2006, Eagle County filed an Amendment to the Application (Amendment).

8. By Decision No. R06-1154-I, the ALJ set an additional pre-hearing conference in this matter for November 2, 2006.

9. By Decision No. R06-1314-I, the ALJ vacated the November 2, 2006 pre-hearing conference and scheduled a pre-hearing conference by telephone for December 7, 2006.

10. On February 1, 2007, UPRR filed a status report.  The parties requested an additional 60 days of time to April 1, 2007 to reach agreement in this matter.

11. By Decision No. R07-0114-I, the ALJ granted the parties request for an additional 60 days to work on the agreement.

12. On March 29, 2007, UPRR filed a status report.  The parties requested an additional 45 days of time to May 15, 2007 to either file a final agreement, or in its absence, file an additional status report.
13. By Decision No. R07-0348-I, the ALJ granted the parties request and allowed the parties to file the final agreement, or in the alternative a status report, by June 30, 2007.

14. On June 29, 2007, UPRR and Eagle County filed a Motion to Approve Stipulation and Settlement Agreement and to Approve Application and Close Case, and the Stipulation and Settlement Agreement (Stipulation), which contained copies of the signed Construction and Maintenance Agreements for the two crossing projects.  The Stipulation states that the parties have settled all matters between them and have entered into agreements to cover the new crossings.  
15. The Application is now uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, without a formal hearing.

16. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision. 

II. FINDINGS AND CONCLUSIONS
17. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and §40-4-106(3)(a), C.R.S.  

18. Eagle County is a County government of the State of Colorado duly authorized to construct, maintain, and operate public highways in the State of Colorado.  
19. Intervenor UPRR is the railroad company that owns tracks at the two crossings at issue in this proceeding.  UPRR originally had no opposition to the Application, and later requested a hearing in this matter.
20. Eagle County is requesting authority from the Commission to construct an at-grade pedestrian and bicycle crossing at the existing Violet Lane at-grade vehicle crossing, and is also requesting authority to construct a new grade-separated pedestrian and bicycle crossing at milepost 330.33 in Eagle County, Colorado.  Eagle County later amended the Application to request that a concrete crossing surface be installed at the Violet Lane at-grade crossing as opposed to the rubber flangeway filler crossing surface included in the original Application.

21. The Stipulation agreement between Eagle County and UPRR provides signed copies of the Construction and Maintenance agreements for the at-grade and the grade-separated crossings.  The Stipulation states that as long as the Stipulation is approved without modifications that are unacceptable to either of the parties, the Stipulation settles all matters between the parties.  Attached to the Stipulation as Exhibit A is a copy of the signed Construction and Maintenance agreement for the Violet Lane at-grade crossing, National Inventory No. 253549H.  Attached to the Stipulation as Exhibit B is a copy of the signed Construction and Maintenance agreement for the new grade-separated pedestrian and bicycle crossing at milepost 330.33, National Inventory No. 924323Y.
22. The proposed Violet Lane pedestrian and bicycle crossing is a paved trail/wide sidewalk adjacent to the existing Violet Lane public road crossing.  The trail improvements will be constructed along with the Violet Lane vehicle crossing improvements approved by the Commission in July, 2005.  The trail crossing will be posted with crossbucks and will consist of a concrete crossing surface.
23. The proposed grade-separated pedestrian and bicycle crossing will consist of a pre-cast box culvert.  UPRR will cut and lay aside its tracks for Eagle County to be able to install the pre-cast box culvert.  
24. There is currently limited use of the Tennessee Pass line, with use limited to hi-rail inspection vehicles, periodic engine and box car traffic, and other maintenance related vehicles.  Eagle County states that UPRR is proposing to reinstate train traffic on the line, but the exact future level of use is not known at this time.
25. Eagle County does not have an exact traffic count for vehicles at the Violet Lane crossing, but estimates the volume will be well below 500 vehicles per day by 2025.  Trail and sidewalk use is expected to occur primarily in the spring through the fall, and is estimated to be used approximately 30 times per day for the first five years with use occurring during peak traffic hours.  

26. The estimated cost for the Violet Lane pedestrian crossing is $22,876.  The estimated costs for the grade-separated pedestrian crossing at railroad milepost 330.33 are $269,632 for Eagle County work and $36,000 for railroad forces work.  

27. Eagle County will be responsible for construction and maintenance of the approaches to the at-grade trail crossing and the box culvert trail underpass, at there expense, as required under Commission Rule 4 CCR 723-7-7211(c).  UPRR will be responsible for maintaining the tracks and appurtenances at the two crossings, at their expense, as required by 4 CCR 723-7-7211(a). 

28. Eagle County proposes to start construction upon Commission approval.  The Application stated that construction was originally targeted for early November 2006.  The Commission will require Eagle County to inform the Commission in writing when the work at the two crossings is competed with 10 days of completion of the work.  For purposes of tracking this project, the Commission will expect this written notice by November 30, 2007 with the understanding that the completion may be earlier or later than this date given construction schedules.
29. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested construction of the railroad crossings is “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  § 40-4-106(2)(a) C.R.S.  Applicant has met its burden of proof in this matter.  
30. The Application, as amended by Eagle County, and the Stipulation, should be, and will be, granted.  

31. Pursuant to § 40-6-109 (2), C.R.S., it is recommended that the Commission enter the following order. 

III. ORDER

A. The Commission Orders That:  

1. The Stipulation and Settlement Agreement filed by Eagle County and Union Pacific Railroad Company is approved.

2. The Application as amended filed by Eagle County is granted consistent with the requirements outlined in the Stipulation.
3. Eagle County shall construct an at-grade pedestrian and bicycle crossing at Violet Lane, National Inventory No. 253549H and a grade-separated pedestrian and bicycle crossing at railroad milepost 330.33, National Inventory No. 924323Y pursuant to the drawings provided in the Application, amendment to the Application, and the drawings contained in the signed Construction and Maintenance agreements.
4. Eagle County shall be responsible for construction and maintenance of the approaches to the at-grade trail crossing and the box culvert trail underpass, at there expense, as required under Commission Rule 4 CCR 723-7-7211(c).
5. UPRR shall be responsible for maintaining the tracks and appurtenances at the two crossings, at their expense, as required by 4 CCR 723-7-7211(a).
6. Eagle County shall be required to inform the Commission in writing when the new pedestrian crossings are installed within 10 days of completion.  For purposes of tracking completion of this project, the Commission will expect this written notice by December 31, 2007.  The Commission does understand that the notification may be provided earlier or later than this date depending on changes or delays in the construction schedule. 

7. The Commission retains jurisdiction to enter further orders as necessary.
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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