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I. BY THE COMMISSION

A. Introduction

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R07-0358 (Recommended Decision) filed individually by Public Service Company of Colorado (Public Service), the Staff of the Commission (Staff), and the Office of Consumer Counsel (OCC).  In the Recommended Decision the Administrative Law Judge (ALJ) determined that the amount of the Demand Side Management Cost Adjustment factor (DSMCA) requested by Public Service in Advice Letter No. 1468 be reduced to $3,112,734 from $3,467,126.  Further the ALJ determined that the DSMCA should be recovered over a 12-month period, and required Staff to conduct a workshop to evaluate the Interruptible Service Option Credit (ISOC) Program.
2. The OCC timely filed its exceptions to the ALJ’s decision on May 23, 2007 in accordance with § 40-6-109(2), C.R.S.  On May 23, 2007, Public Service filed a motion for a one-day extension of time for filing exceptions on behalf of both Public Service and Staff.  The Commission granted this extension in Decision No. C07-0462 and on May 24, 2007, Public Service and Staff filed their respective exceptions.

3. Public Service filed a response to Staff’s exceptions and similarly, Staff filed a response to Public Service’s exceptions.  

4. Now, being fully advised in the matter, we grant the exceptions, in part and deny in part consistent with the discussion below. 
B. Background 

1. Recommended Decision
5. On October 30, 2006, Public Service filed Advice Letter No. 1468 – Electric seeking to correct its DSMCA factor for the purpose of recovering credits paid to customers of its ISOC Program during 2005.
  
6. Hearings took place on April 3, 2007 and subsequently, the ALJ filed his Recommended Decision on May 3, 2007.  The Recommended Decision concluded that the amount of recovery requested by Public Service for credits paid to the ISOC customers is to be reduced by $354,392.  That amount consisted of three components as follows:
1) $301,227 - the total amount of penalties called for by the ISOC tariff in connection with failed capacity interruptions which Public Service did not asses to the respective ISOC customers.

2) $42,872 - a conservative estimate of the lost benefit as a result of the failure of Public Service to use available hours for economic interruptions.

3) $10,293 - reduction in credits paid to one ISOC customer as a result of transmission losses which were inadvertently left out of the initial ISOC credit calculation. 

7. According to the ALJ’s findings, the value of $301,227 constitutes penalties that were not assessed to eight ISOC Program participants for their failure to self-interrupt when capacity interruptions were called in July 2005.  The ALJ found that the reasons for the failed interruptions varied.  For example, four ISOC customers failed to interrupt because they thought that Public Service would continue to use its MOSCAD system as it had done under the previous interruptible service program.  Three ISOC customers failed to receive notice of the interruption under Public Service’s Envoy Notification System (Envoy System), which was a result of an error in the way the customers’ data had been entered into the system by Public Service.  One customer, although aware of the interruption, had received permission from Public Service to continue to operate a portion of its facility as it had been allowed to do under the prior interruptible service program.  The ALJ found that regardless of the precise cause of these failures, it is undisputed that $301,227, the amount that could have been assessed to certain ISOC Program participants, should not be assigned to the general body of ratepayers and correspondingly it would not be reasonable for them to bear the cost. 

8. As to Public Service’s management of the ISOC Program, the ALJ found that it is undisputed whether Public Service failed to notify three of the ISOC customers and erroneously allowed one ISOC customer to operate part of its load.  The ALJ determined that it is logical to attribute the remaining four customers’ failure to interrupt to Public Service’s failure to properly educate its ISOC customers on the new terms of the ISOC Program.  The ALJ further found that there was no evidence indicating Public Service tested the ISOC Program before it became operational.

9. The ALJ concluded that the adjusted penalty amount of $301,227 constitutes an appropriate measure of the recovery disallowance for the July 2005 capacity interruptions in light of the mandatory nature of the penalty provisions set forth in the ISOC tariff.  The ALJ specifically cited the portion of the ISOC tariff entitled “FAILURE TO INTERRUPT – CAPACITY & CONTINGENCY INTERRUPTIONS” which states:

In the event the customer fails to interrupt during a capacity or contingency interruption, the customer shall pay the Company fifty percent (50%) of the customer’s expected annual credit for all demand that the customer was obligated to interrupt but did not interrupt.  The penalty will apply only to the portion of the load that the customer fails to interrupt.  (Emphasis added).

The ALJ noted that the ISOC tariff contains no provision excusing the assessment of such penalties. 

10. The ALJ agreed with Staff’s position that Public Service did not adequately manage the ISOC Program in 2005 in connection with economic interruptions.  According to the Recommended Decision, the value of $42,872 represents a conservative estimate by the ALJ of the lost benefit which could have been realized by ratepayers had Public Service utilized the remaining 168 hours available in the ISOC Program.  This is the result of multiplying the potential avoided load of 519,199 kWh by the decremental cost of $127.20/MWh, and then subtracting the $23,170 of energy charges paid by the ISOC customer for the energy that would have otherwise been interrupted.  The ALJ concluded that Public Service’s recovery of 2005 ISOC Program costs should be further reduced by this amount.

11. Public Service argued that the program was new and substantially different from the previous program and it is unfair and unreasonable to require it to optimize the value of the ISOC Program.  However, the ALJ found these arguments unpersuasive.  He determined that Public Service’s position provided no justification for its failure to use all the hours available.  If the estimated price of electricity cannot be effectively forecast so that periods of net savings can be identified, then the ability to interrupt on an economic basis should not be part of the ISOC Program.  

12. Public Service maintained that it cannot always know when, or if, available hours may be needed to alleviate a system emergency late in the year.  Additionally, while the ALJ recognized that the greatest value of the ISOC Program is attributable to avoided generation, as opposed to energy costs, he disagreed with Public Service that this provides justification for failing to maximize ISOC Program benefits.  The ALJ found that interruptible load is just one of the tools available for maintaining system reliability, and in light of the fact that interruptible hours have an energy value that vanishes if not used, it is reasonable to expect that these resources would be scheduled accordingly so that the ISOC hours could be utilized.

13. It was undisputed that one ISOC participant received more in ISOC credits in 2005 than it should have due to the treatment of transmission losses.  Staff values the overpayments at $10,293 while Public Service values the overpayment at $8,471 and excludes $1,822 in credits that were earned in December, but not paid until January 2006.  The ALJ adopted Staff’s recommendation that the cost recovery be reduced by transmission losses that were incurred in that calendar year encompassed by the ISOC Program, which equals $10,293.

14. Public Service and Staff also disagreed on the recovery period.  Public Service requested that it be allowed to recover costs over a 7-month period while Staff contended that a 12-month period is more appropriate.  The ALJ recommended that a more standard and traditional 12-month recovery be used.

15. The ALJ agreed with Staff’s recommendation that workshops be held for the purpose of discussing the usefulness of the cost-benefit analysis, the methodology used to prepare that analysis, and for integrating issues that may be resolved during the course of workshop discussions into the ISOC Program on a going forward basis.  As a result, the ALJ ordered Public Service and Staff to engage in workshops to address, at a minimum, the issues set forth below.

1)
Examine the level of coincidence between each of the ISOC Program participants’ 15-minute intergrated kW demand and system peak.

2)
Evaluate the advisability and implications of applying accrual accounting to the cost recovery.

3)
Evaluate the usefulness and purpose of preparing a cost-benefit analysis relating to the ISOC Program and the methodology to be used in preparing such an analysis.

4)
Analyze methods for optimizing the use of ISOC hours including, but not limited to:  (a) an analysis of the results of the application of actual data from the last two years of operation of the ISOC Program; and (b) an analysis of how to eliminate blocks of less than four hours.

5)
Examine and evaluate the economic interruptions that have been called over the last two years of the ISOC Program’s operation and how Energy Markets forecasting can be utilized in this process.

6)
The ALJ ordered that the workshops commence within 45 days of the date the Recommended Decision becomes administratively final and are to conclude no later than 60 days thereafter.

2. OCC Exceptions

16. The OCC’s position supported full cost recovery for Public Service which was denied in the Recommended Decision.  However, the OCC does not wish to amend, modify, annul, or reverse the basic findings of fact made by the ALJ.  Instead the OCC seeks to be included in the workshop discussions and participate in the joint report formulation process.

3. Public Service Exceptions

17. Public Service maintains the ALJ’s Recommended Decision to reduce its recovery of credits paid to ISOC customers during 2005 constitutes the imposition of unlawful penalties under the circumstances of this case and should be overturned.  According to Public Service, the Commission cannot reduce recovery of the ISOC credits and effectively award reparations in the absence of evidence showing adverse impact in Public Service’s electric service that would justify a finding that a previously approved rate is now excessive.  Public Service cites to Peoples Natural Gas v. Public Utils. Comm’n, 698 P.2d 255 (Colo.1985) and In the Matter of U S WEST, Docket No. 99C-371T, Decision No. C00-034, effective January 20, 2000 to support its claim.  

18. Public Service goes on to argue that it calculated and paid credits to its ISOC customers during 2005, consistent with the formula set forth in the ISOC tariff.  Therefore, Public Service posits that the ISOC credits for which it seeks recovery were the Commission-approved cost for Public Service’s purchase of interruptible load.

19. The ALJ’s findings amount to an award of reparations according to Public Service’s line of reasoning.  While Public Service admits there were problems with its implementation of the ISOC Program in 2005, it maintains that none of the operational issues which were the basis for the ALJ’s cost disallowance were shown to have had any adverse impact on the electric service provided by Public Service to its retail customers.  

20. According to Public Service, the ISOC credits represent the cost for Public Service’s purchase of interruptible load.  These credits are structured very much the same as capacity payments under Public Service’s power purchase agreements and are associated to the availability of the resource to the system and not to the actual performance.  As such, Public Service concludes that it is inconsistent to penalize it for operational issues which were the basis of the ALJ’s decision.

21. Public Service also argues that the ALJ was incorrect in concluding that the penalties stipulated by the tariff are mandatory in the circumstances presented here.  Public Service interprets the specific ISOC tariff provision to apply only in those instances where the customer’s failure to interrupt as requested by Public Service is due to some action or inaction that can be attributed to the customer.  Public Service interprets its tariff to mean it is not obligated to call a capacity interruption that affects its ISOC customers.  Public Service finds it reasonable to interpret the penalty language as applying only in those instances when the failure to interrupt is due to action or inaction that is attributable to the customer.  

22. According to Public Service, three ISOC customers did not receive notice of the capacity interruption on July 12, 2005.  One customer was expressly permitted to maintain a portion of its load during the capacity interruption.  Therefore, the penalty provision in the tariff is inapplicable because none of those customers failed to interrupt “within the meaning of the tariff.”  

23. Regarding the four customers who did receive notice of the interruption on July 12, 2005, Public Service disagrees that they should be charged with having failed to interrupt within the meaning of the tariff penalty provision.  Public Service’s investigation yielded evidence of legitimate confusion on the part of those four customers relating to who was responsible for controlling their loads.  Public Service concludes that we should find that its issuance of notice of the capacity interruption was ineffective as to these four customers and they therefore did not fail to interrupt within the meaning of the penalty provision of the tariff.

24. Public Service reiterates that the tariff affords it complete discretion in determining which and how many customers to interrupt.  Therefore, Public Service makes the argument that the ALJ erred in concluding that the penalty provision was mandatory in the circumstance of this case.  By Public Service’s reckoning, the effect of what happened on July 12, 2005 is no different than if it had simply excluded certain customers from the capacity interruption as it may under the language of its tariff.

25. Public Service also takes issue with the ALJ’s finding that it failed to maximize available ISOC Program benefits that should have been realized by ratepayers.  Rather, Public Service takes the position that it should not be held to a standard of maximizing the economic benefit of the ISOC tariff.  Public Service contends that the most significant value of the program is how it allows Public Service to defer acquisition of new generation capacity and avoid the cost of maintaining greater spinning reserves.  

26. Finally, Public Service believes the ALJ erred in dismissing its claim that it should always retain available hours in the event they may be needed to alleviate a system emergency late in the year.

4. Staff Exceptions

27. In general Staff agrees with the Recommended Decision.  However, Staff requests modification of two analytical principles detailed in the Recommended Decision.  Both principles with which Staff takes issue pertain to the calculation of the lost economic benefit (decremental cost of power x load – lost revenue) associated with Public Service’s failure to call sufficient economic interruptions.  Staff believes that its two modifications improve upon the analytical principles set forth in the Recommended Decision.

28. The Recommended Decision adopted Staff’s decremental cost of power of $127.20 which corresponds to the time period of 1:00 p.m. to 8:00 p.m. on December 6 and 19, 2005. However, the Recommended Decision then adopted the value for the load advocated by Public Service which represented a month-at-a-glance average.  Staff argues this data inherently includes numerous zero usage days and all on-peak hours in the last week of December which traditionally is a lower demand period.  As a result, Staff contends this value is low and not consistent with the decremental cost of power it provided.  Therefore, if we decide to uphold the Recommended Decision, which relies on actual customer data and use of actual interruptible load data, Staff requests we require the use of focused, actual data for both load and decremental price and reject the use of Public Service’s month-at-a-glance average method.  

29. Staff next argues that the Recommended Decision should not have reduced the lost benefit by the hypothetical lost revenue that would have been paid by the ISOC Program participants.  Staff maintains that it was not able to specifically address this component during the evidentiary phase of this proceeding since it was first presented in Public Service’s rebuttal testimony.  Staff indicates it did, through direct examination at hearing, set forth its position that the valuation should not include the lost revenue and Public Service did not rebut the testimony nor did the Recommended Decision recognize it.  Staff additionally contends that ratepayers would also experience a loss through a share of the increased margin in the Electric Commodity Adjustment.  

30. Based on the above two proposed modifications, Staff argues that we should determine that the lost benefit attributable to the failure to call economic interruptions should be $71,107.
C. Analysis

31. We are not persuaded by Public Service’s arguments.  We agree with the ALJ that, absent a timely waiver from Public Service, applicable law requires Public Service to assess the subject penalties.  We further concur that Shoemaker v. Mountain States Telephone and Telegraph, 559 P.2d 721 (Colo.1976); U S WEST Communications, Inc. v. City of Longmont, 948 P.2d 509 (Colo.1997); and Denver & Rio Grande Western Railroad Company v. Marty, et al., 353 P.2d 1095 (Colo.1960) all support the ALJ’s finding that the filed rate doctrine prohibits a regulated entity from charging rates for its services different from the rates filed and approved by the Commission, and that a public utility is bound by its tariff provisions despite its negligence in the administration of such provisions.  Consequently, Public Service’s operation of its ISOC Program in 2005 does not relieve it of its obligation to assess penalties pursuant to the ISOC tariff from its interruptible customers.  We note that the tariff contains no language excusing penalties for failure to interrupt because of Public Service’s error or omissions.

32. We further agree with the ALJ that the consequences of Public Service’s failure to collect the ISOC penalties should not be borne by ratepayers by requiring them to fully reimburse Public Service for all its ISOC Program costs.  We also agree that allowing Public Service to fully recover credits paid under the ISOC Program despite its decision not to collect the ISOC penalties would effectively provide Public Service no incentive to enforce the penalty provisions of the ISOC tariff in the future.  Therefore, Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC Program should be reduced by $301,227, the total adjusted amount of penalties called for by the ISOC tariff in connection with capacity interruptions.

33. In general we agree that, despite the precise cause of the failed interruptions on July 12, 13, 14, and 20, 2005, it is undisputed these problems did occur and cannot be assigned to the general body of ratepayers.

34. We recognize that in 2005, the ISOC Program was new and substantially different from the previous program.  We also note that Public Service’s management of the ISOC Program in 2006 was considerably improved.  However, this does not mitigate the lack of effective management of the ISOC Program in 2005.  We note that the record shows that in 2005, Public Service held one informational session which did not include a number of the actual 2005 ISOC Program participants.  Any further implementation was informally left to the client representatives.  It is reasonable to expect that, when entrusted with ratepayer funds to implement such a program, Public Service would, at a minimum, test the program.
  As a result, Public Service must assess penalties as required by its tariff. 

35. In addition, consideration was given to the fact that, based on the Public Service cost benefit analysis, the ratepayers did receive a net savings, despite the failed interruptions.  Further, it appears that no system emergency occurred on the days of the failed interruptions and thus there was no impact to service quality.  However, we conclude that ratepayers were harmed monetarily by paying for a program which could have reasonably realized greater savings.

36. We agree with the ALJ that the adjusted disallowance amount of $301,227 is an appropriate valuation of the 2005 failed interruptions.  The amount itself is not disputed by either party.  Further it is consistent with the tariff and therefore just and reasonable.  

37. We also uphold the ALJ’s findings regarding the economic lost benefit.  The fact that the current ISOC tariff includes provisions for economic interruptions supports the idea that Public Service is able to foresee opportunities which result in a savings for general ratepayers.

38. We find no reason why Public Service could not have utilized these hours later in the year, coordinated with other resources.  The value of $42,872 is a conservative estimate of the lost potential savings and is undisputed.  The value assessed only differs from Public Service’s own calculation in the cost of decremental power.  This value is undisputed by Public Service and merely represents a decremental cost slightly above the average for the month of December.  It is reasonable that Public Service’s power trading operation could identify a decremental cost for economic interruptions that is above average.

39. Public Service argued that the ISOC hours could be needed for system emergencies and the ten-minute interruptible customers can count toward spinning reserve requirements.  We do not dispute this argument but agree with the ALJ that interruptible load is not the only emergency resource available, but it is the only resource that expires.  As a result we find it prudent for Public Service to schedule these resources accordingly.

40. The ALJ also offered a recommendation on the assessment of transmission losses and recovery period.  We uphold the recommendation and thus reaffirm the Recommended Decision.

41.  The Recommended Decision required a workshop be held to evaluate the cost benefit analysis used to determine credits paid to the ISOC customers.  We agree that a workshop on this matter is warranted.  In addition to the items to be addressed listed above, the reasoning underlying the four-hour interruption minimum should also be addressed and included in the report to the Commission.While the Recommended Decision indicated only that Public Service and Staff could participate in the workshop, we agree with the OCC that it should also be an active party in the subject workshops.  We also find that ISOC customers may also participate in the workshops should they choose to do so.  However, Staff will have the discretion to determine how the workshop will be organized and in what manner the parties will participate.

42. Staff, in its exceptions, raised concerns regarding the calculation of the lost economic benefit.  Staff argues that a load value should be consistent with the decremental cost used.  Additionally, Staff disagrees with the deduction of lost revenue from the overall calculation.  While Staff’s claims about the load value and lost revenue have some legitimacy, we find that the load that could have been interrupted cannot be actually determined.  Further, the focus is not to maximize the disallowance but encourage effective operation of the ISOC Program.  Consequently, we deny Staff’s exceptions. 

D. Conclusions and Findings

43. For the reasons discussed above, we deny Public Service’s and Staff’s Exceptions.  We grant OCC’s exceptions and require that it, along with Public Service’s ISOC customers participate in the subject workshops.

44. As a result, we uphold and adopt the Recommended Decision in its entirety as follows:

1)
Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC Program is reduced by $301,227, the total amount of penalties called for by the ISOC tariff in connection with capacity interruptions.

2)
Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC program is reduced by $42,872, the value of ISOC Program benefits lost as a result of its failure to use available hours in connection with economic interruptions.

3)
Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC Program is reduced by $10,293, the value of certain transmission losses incurred by one ISOC Program participant in 2005.

4)
Public Service’s request for recovery of amounts paid in 2005 as credits under the ISOC Program is reduced by $3,839, the value of certain ISOC Program adjustments relating to penalties called for by the ISOC tariff in connection with ISOC Program termination and capacity interruption penalties.

5)
Public Service is authorized to recover a total of $3,112,734 in credits paid to its ISOC customers in 2005 through the DSMCA mechanism over 12 months.

6)
Public Service and Staff will engage in workshops for the purpose of addressing the ISOC Program issues described above.  The OCC and Public Service’s ISOC customers may also participate in the workshops.

II. ORDER

A. The Commission Orders That:

1. The tariff sheets filed by Public Service Company of Colorado (Public Service) pursuant to Advice Letter No. 1468-Electric are permanently suspended.

2. Public Service shall file, on not less than ten days’ notice, tariffs consistent with this Decision.

3. Public Service and the Staff of the Commission shall, within 45 days of the date this Decision becomes effective, commence workshops relating to the Interruptible Service Option Credit (ISOC) Program as described above.  The workshops shall conclude no later than 60 days thereafter.  The parties shall submit a joint report to the Commission setting forth the results of their workshop discussions no later than 30 days after the conclusion of the workshops.

4. The Office of Consumer Counsel and Public Service’s ISOC customers may participate in the workshops.

5. The 20-day time period within which to file an application for rehearing, reargument or reconsideration to this Order shall commence on the first day after the effective date of this Order.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING 
June 21, 2007.
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Director
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OF THE STATE OF COLORADO


RON BINZ
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POLLY PAGE
________________________________



CARL MILLER
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Commissioners
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� We suspended the effective date of the tariff until March 31, 2007.  See, Decision No. C06-1396.  On March 21, 2007, the tariff was further suspended through June 29, 2007.  See, Decision No. C07-0234.


� Chairman Binz and Commissioner Page concur in this decision.  Commission Miller dissents without opinion as to this particular finding.


� Whether or not any testing took place was not definitely determined but no supporting documentation was entered into the record.
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