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I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Commission for consideration of an application (Application), filed by the County of Boulder (Boulder County) on May 21, 2007, requesting authority to construct asphalt roadway shoulders and extension of an existing drainage culvert at the crossing of the BNSF Railway Company (BNSF) mainline and State Highway 52 (SH 52) in Boulder County, Colorado, National Inventory No. 244831K.
2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed May 22, 2007.

3. On May 23, 2007, the attorney for the Colorado Department of Transportation (CDOT) filed an Entry of Appearance.

4. On May 24, 2007, a deficiency letter regarding the application was sent to Boulder County outlining that information required by Commission Rules 4 Code of Colorado Regulations (CCR) 723-7-7204(b)(VI)(A and B), 7204(b)(XIII), 7204(b)(XVII), and 7204(b)(XVIII) were required as part of the application.  The deficiency letter required response by June 4, 2007.
5. On June 1, 2007, Boulder County requested an extension of the deadline to June 8, 2007 to submit responses to the Application deficiencies.  Boulder County stated the information necessary was ready to submit.  However, the signature of the Chair of County Commissioners was necessary for the filing, and the Chair of the County Commissioners was out of the office until June 5, 2007.  Although not specifically stated, we will construe this request as a request to waive Commission Rule 4 CCR 723-1-1303(b)(II) requiring response to a deficiency letter in 10 days.  Because Boulder County provides good cause as to why it was unable to meet the 10 day requirement of the rule, we will grant a waiver of the rule on our own motion.
6. On May 2, 2007, BNSF filed an Entry of Appearance and Notice of Intervention. BNSF does not oppose or contest the granting of the application, but rather indicates that BNSF will participate in any hearing which results from an intervention contesting or objecting to any portion of the application.  BNSF states that there are no other intervenors or protests, BNSF has no objection to the Application being handled by the Commission’s modified procedure, and that the Commission may treat the appearance and intervention as withdrawn 
7. On June 8, 2007, Boulder County filed a Supplement to Docket 07A-184R (Supplement.)  Boulder County’s Supplement provides the missing information outlined in the deficiency letter.

8. Boulder County does not provide profile drawings showing the approach grades to the crossing pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 7204(b)(XIII).  Boulder County states that given the minimal work being done on this project and the fact that changes to the existing approach grades are not being made, no profile drawings were prepared.  Our Rule 4 CCR 723-7-7204(b) allows an applicant to omit required information the applicant believes is excessive compared to the scope of the proposed project provided the application specifically justifies the omission.  Given the scope of the roadway improvements for this project, we agree with Boulder County that a detailed profile drawing is not necessary for this application.

9. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

10. Now being fully advised in the matter, we grant the application.

B. Findings of Fact

11. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the application.

12. Boulder County requests Commission approval to extend an existing drainage culvert and construct asphalt roadway shoulders at the crossing of SH 52 and the BNSF at milepost 36.68.  No changes to approach grades, signing and striping, or operations of the existing crossing are proposed with the Application.  Boulder County states all proposed construction will be completed in accordance with BNSF and Commission specifications.
13. Traffic volumes at the crossing for 2006 from the CDOT website show 9,700 vehicles per day (VPD) use the crossing with projections to 10,690 VPD by 2012.  BNSF currently operates eight to 10 trains per day at a timetable speed of 49 MPH.  Projections for train traffic growth on this line are estimated at a 10% increase per year for the next five years, or train volumes estimated at 13 to 16 trains per day by 2012.   
14. Boulder County estimates the total cost for the SH 52 project at $105,000 with the railroad related work estimated at $10,000.  All project costs will be paid by Boulder County.  
15. Boulder County states that CDOT or its agents will be responsible for maintaining the drainage and shoulders placed within the BNSF right of way.  Commission Rule 4 CCR 723-7-7211(c) requires the roadway authority to maintain the roadway approaches to the crossing, at their expense.  Although not stated in the Application, BNSF will be responsible for maintaining the tracks at the crossing, at their expense, as required by 4 CCR 723-7-7211(a).  Boulder County states that an agreement for this work is in process with BNSF and will be filed with the PUC when completed.  We will require Boulder County to file the signed Construction and Maintenance agreement with the Commission by November 24, 2007, approximately 150 days from the date of approval of this application. 
16. Boulder County proposes to start the project during the fall of 2007, and complete the work within one year.  We shall require Boulder County to inform us in writing that the crossing construction is installed and operational within 10 days after completion.  We shall expect this letter sometime around October 31, 2008.  However we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
C. Conclusions

17. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

18. No intervenor that filed a petition to intervene or other pleading contests or opposes the application.

19. Because the application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1.
20. We will grant the application consistent with the above discussion in paragraphs 12 through 16.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the County of Boulder (Boulder County) on May 21, 2007, as supplemented by Boulder County on June 8, 2007, requesting authority to construct asphalt roadway shoulders and extension of an existing drainage culvert at the crossing of the BNSF Railway Company (BNSF) mainline in Boulder County, Colorado, National Inventory No. 244831K, is deemed complete within the meaning of § 40-6-109.5, C.R.S.
2. The intervention filed by BNSF is granted.

3. The Application as supplemented is granted.

4. Boulder County is authorized and ordered to proceed with construction of asphalt roadway shoulders and extension of an existing drainage culvert at milepost 36.68 on the BNSF mainline 
5. The Colorado Department of Transportation shall maintain, at their expense, the roadway approaches and drainage facilities pursuant to 4 Code of Colorado Regulations 723-7-7211(c).  BNSF shall maintain, at its expense, the tracks pursuant to 4 Code of Colorado Regulations 723-7-7211(a).
6. Boulder County is required to file the signed Construction and Maintenance agreements with the Commission by November 24, 2007.

7. Boulder County is required to inform the Commission in writing that the crossing construction is complete and operational within 10 days after completion.  We shall expect this letter sometime around October 31, 2008.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
8. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

9. The Commission retains jurisdiction to enter further required orders.

10. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 27, 2007.
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