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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition for Declaratory Order (Petition) filed by Specialty Tours Inc., doing business as Specialty Tours & Travel, Inc. (Specialty).  The Petition requests that the Commission find that Specialty’s transportation operations are not subject to Commission jurisdiction and regulation. 

2. Now being duly advised in the matter, we grant Specialty’s Petition consistent with the discussion below.

B. Background

3. Specialty is a travel service which is involved in the creation, design, and implementation of tour destinations for both domestic and international travel.  It markets all-inclusive tour packages for clients that are generally over the age of 60.  Specialty operates about 75 to 80 tours per year.  On average, its tour packages consist of 40 percent motor coach, 45 percent fly-trip destinations, and the balance includes cruises and international trips.  

4. Each tour package includes a complimentary shuttle pick-up and drop-off service.  Specialty designates several locations in the Denver-metro area where a client may be picked-up by a van, operated by Specialty, for a purchased tour package and dropped-off at the completion of the tour.  Specialty states that it offers this service as an incentive to its clients who prefer all aspects of a travel package to be taken care of for convenience purposes. 

5. Specialty has secured insurance coverage for the four vans to be used for the transportation services.  The coverage is limited to the transportation of its clients from designated pick-up and drop-off points for scheduled tours.  

6. Specialty offers package prices to its clients.  It does not itemize the various components of the vacation packages.  There is no separate, itemized charge for transportation to and from any tour which Specialty has arranged.  Nonetheless, Specialty does incur costs to transport these passengers and there is some element of cost compensation contained in the package rate to recover the cost of transportation that Specialty experiences.  Specialty states that it does not make a profit on the shuttle transportation component of the trip.  The transportation is simply a convenience for the client provided by Specialty.  The published price for each tour is the same for all travelers; whether or not they utilize the shuttle service.  

C. Discussion
7. Rule 1304 (i) (II) of the  Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, authorizes the Commission to issue declaratory orders to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order.  Here, Specialty seeks a formal determination that the above-described complimentary shuttle service does not fall within Commission jurisdiction nor subject it to Commission rules and regulations.

8. Resolution of this issue requires examination of various statutory provisions defining the term “public utility” within the context of transportation-related activities.  

9. Section 40-1-103(1)(a), C.R.S., includes a “common carrier” within the definitions of “public utility.”  A common carrier is defined in  § 40-1-102(3)(a)(I), C.R.S., as “[E]very person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle…by indiscriminately accepting and carrying for compensation passengers between fixed points or over established routes…” (Emphasis added).  Section 40-1-102(4), C.R.S., defines compensation as “…any money, property, service, or thing of value charged or received, or to be charged or received, whether directly or indirectly.”  

10. Similarly,  § 40-10-101(4)(a), C.R.S., defines a “motor vehicle carrier” as “…every person…owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of person for compensation as common carrier…”  (Emphasis added).  

11. Section 40-10-102, C.R.S., declares all motor vehicle carriers to be public utilities and § 40-10-104(1), C.R.S., requires all such carriers to obtain a certificate of public convenience and necessity from the Commission prior to providing transportation services over the public highways of this state.  

12. Specialty states that its shuttle service does not constitute regulated transportation since it will not be provided for compensation.  In addition, Specialty submits that such operations will be merely incidental to its primary travel services.

13. The Commission has previously held that the term “compensation” as used in the Public Utilities Law does not include recovered costs of transportation services rendered incidental to a primarily non-carrier business.  See Decision No. R99-687.  In so ruling, the Commission has effectively adopted the holding of the Interstate Commerce Commission in L.A. Woitisheck, Inc., Common Carrier Application, 42 M.C.C. 193 (1943) that transportation “for compensation” is that supplied “for the purpose to profit form the transportation as such rather than that supplied merely as an incident to some other primary business.” See Decision No. 89525, at 4.  The Commission went on to state that “…compensation charged or received, ‘whether directly or indirectly’, as set forth in 115-11-1(g), C.R.S. 1963, as amended,
 does not include recovered costs of transportation services rendered incidental to a primarily non-carrier business unless such cost or charge is identifiable as such.”  See Decision No. 85925 at 5.

14. In prior cases of this type, the Commission has applied the so-called “primary business test” in analyzing whether an entity’s transportation activities are significant enough to require operating authority from the Commission or whether they are merely incidental to the entity’s primary non-transportation business.  See Decision Nos. C83-1178 and R84-553.

15. Factors in the primary business test criteria applicable to this situation include:

1.
Whether the entity undertakes any financial risk in the transportation connected enterprise;

2.
Whether the entity adds an amount identifiable as a transportation charge;
3.
Whether the entity holds itself out to transport for anyone other than itself;

4.
Whether the entity advertises itself as being a non-carrier business;

5.
Whether the entity’s investment in transportation facilities and equipment is the principal part of its total business investment; and

6.
Whether the entity performs any real service other than transportation from which it can profit.



16. Application of the above factors to the facts of this case establishes that the transportation provided by Specialty will be incidental to its primary business of providing travel services.  Specialty intends to undertake financial risk since it intends to cover the cost of all transportation-related expenses.  As previously indicated, Specialty will not assess an identifiable charge for the service.  The transportation will be provided only for Specialty’s clients who purchase a travel package.  Specialty’s investment in the transportation service will be significant, but presumably not nearly as significant as the investment in its travel services operation.  Specialty provides other services (i.e., vacation package creations) from which it profits.  Finally, Specialty’s statements that its primary business is creating vacation travel packages, not providing transportation.  

D. Conclusion

17. By virtue of the foregoing, it is found and concluded that Specialty’s complimentary shuttle service is merely incidental to its primary business of operating its travel package services.  Therefore, even if the transportation services result in some indirect compensation to Specialty for the transportation in question, it is not the type of compensation contemplated by § 40-1-102(4), C.R.S.  Since Specialty will not receive compensation for the subject transportation, it will not be a common carrier as defined by § 40-1-102(3)(a)(I), C.R.S., or motor vehicle carrier as defined by § 40-10-101(4)(a), C.R.S.  The service proposed by Specialty is therefore not regulated by the Commission.   

II. ORDER

A. The Commission Orders That:

1. The Petition for Declaratory Order filed by Specialty Tours, Inc., doing business as Specialty Tours & Travel, Inc., is granted consistent with the Discussion and Conclusion in Sections C and D.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 20, 2007.
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� This statute is the predecessor to § 40-11-101(2), C.R.S., which provides a definition of “compensation” for contract motor carriers that is essentially identical to the definition of that term contained in § 40-1-102(4), C.R.S.


� Although these cases involve property carriage, the rationale set forth therein has also been applied to passenger carriage.  See Decision No. 78719 (White water expedition services), Decision No. 55240 (Hotel airport shuttle service), and Decision No. R99-687 (Travel agency services).
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