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I. BY THE COMMISSION

A. Statement

1. On April 12, 2007, Nunn Telephone Company (Nunn) filed a petition pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-2-2855, 723-2-2003 and 723-1-1003 for High Cost Support Mechanism (HCSM) Funding and its associated Motion for Variance from Commission Rule 2847, 4 CCR 723-2.  
2. On April 27, 2007, Staff of the Commission intervened of right, filed its Rule 1007(a), CCR 723-1, notice; and requested a hearing in this docket.  
3. On May 14, 2007, the Office of Consumer Counsel intervened of right and requested a hearing in this docket.  

4. On May 21, 2007, Nunn filed a Motion for En Banc Hearing and for Prehearing Conference (Motions) and for Waiver of Response Time. 

5. Now being duly advised in the matter, we shall grant Nunn’s Motions and waive response time.


B. Discussion

6. In its Motions, Nunn correctly informs us that this docket is the first case initiated by a rural Independent Local Exchange Carrier (ILEC) seeking HCSM support since the adoption of the Commission’s revised HCSM rules in Docket No. 05R-529T.  As such, Nunn states that the principles established in this case concerning the interpretation and application of the Commission’s revised rules for securing ILEC HCSM support will create a precedent and will affect, guide and impact all future ILEC applications for such support.  Nunn continues, arguing that this is a case of first impression that is of great significance to every ILEC doing business in Colorado that either currently receives HCSM support or that may make future application.  Nunn concludes that the matter should be heard by the Commission sitting en banc.

7. We are persuaded by Nunn’s appeal in their Motion for en banc consideration by this Commission.  We want to ensure that the spirit, intent and the meaning of the revised rules is appropriately implemented.  In Decision No. C06-1005 in its Order Adopting Permanent Rules at Section C. p. 12, commencing at paragraph 42 the Commission stated:
a) We are not convinced by Staff and the OCC’s arguments.  We do not believe that there are any issues of scope in adopting a procedure similar to Nebraska’s.  Commission Staff needs information to determine what support levels are proper, and must be able to verify that the information submitted is correct.  We believe that this can be accomplished without the burden of a rate case. 

b)  The Commission under the statute must determine levels of HCSM support using regulatory principles that are neutral in their effect, and that do not cause a reduction in HCSM dollars due to rules not applicable to other carriers.  We do not believe that adopting Staff and OCC’s preferred rules by including a rate case requirement would be legal under the new definition of distributed equitably, even if the rate case were filed every three years, as Staff and the OCC suggest.  A rate case is a significant regulatory burden, a burden that is not required of carriers that are not rate-regulated under the proposed rules.  Neither Staff nor the OCC has been able to demonstrate that CTA’s main assertion is incorrect.  Rural carriers might pay more in rate case legal fees than they would receive in HCSM support, and this prevents them from filing for HCSM support.

8. The Commission also noted in its Decision No. C06-1005: “Rural carriers might pay more in rate case legal fees than they would receive in HCSM support, and this prevents them from filing for HCSM support.”
9. Therefore it is our desire to define the scope of this proceeding so that Nunn’s request for HCSM funding does not result in a rate case process, where the expenses will equal or exceed the HCSM funding level.  We expect the Parties to come to the prehearing conference and be prepared to address our concerns in defining the scope of this proceeding.
10. We agree with Nunn and find that the public interest supports hearing this matter en banc.   Therefore, a prehearing conference shall be set for June 18, 2007 as set forth below. 

11. Also, we shall require all parties to file their proposed procedural schedule and a proposal for the scope of this proceeding by close of business on June 13, 2007.
12. We expect the parties will appear at the prehearing conference and be prepared to discuss the procedural schedule in this case, including dates for prefiling of testimony and hearing dates.  All other remaining procedural matters will be addressed at the prehearing conference.  These matters include, but are not limited to: response times for discovery and audit, whether an administrative law judge should handle discovery disputes, discovery cut-off dates, and electronic service of documents.

13. We also expect the Parties to be prepared to discuss at the prehearing conference the scope of the proceeding as well as any other issues to be litigated in this matter.

14. Response time to the Motions is waived.

II. ORDER

A. The Commission Orders That:

1. Nunn Telephone Companies Motion for En Banc Hearing and for Prehearing Conference and for Waiver of Response time is granted consistent with the Discussion above in Section B.  
2. The prehearing conference will be held at the following time and place:





TIME:  1:30 p.m.





DATE:  June 18, 2007





LOCATION:  Commission Hearing Room A







1560 Broadway, Suite 250







Denver, CO 80202

3. The parties shall come prepared to discuss those matters set forth above in Section B.  

4. Interested parties shall submit their proposed procedural schedule as well as the scope of the proceeding and any other issues to be litigated by close of business June 13, 2007.
5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 23, 2007.
	 (S E A L)
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