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I. statement  

1. On April 4, 2007, Aquila, Inc., doing business as Aquila - WPC and Aquila Networks - PNG (Aquila); Black Hills Corporation (Black Hills); Black Hills/Colorado Utility Company, Inc. (BHCU); and Black Hills/Colorado Utility Company LLC (BHCULLC) (collectively, Joint Applicants), filed a Verified Joint Application seeking a Commission Order  

approving the transfer of all of Aquila's electric and natural gas public utility assets located in the State of Colorado to Black Hills through the acquisition transaction described in th[e] Joint Application and granting the other relief to accomplish this acquisition  

as set out in the Application.  Application at 1, 27-28.
  This filing commenced this proceeding.  
2. On May 15, 2007, a supplement to the Verified Joint Application was filed.  Reference in this Order to the Application is to the Verified Joint Application as supplemented.  

3. On April 6, 2007, the Commission issued a Notice of Petition Filed (Notice).
  The Notice, inter alia, established an intervention period, which has expired.  
4. On April 23, 2007, the Colorado Office of Consumer Counsel (OCC) intervened of right.  By Decision No. C07-0439, the Commission acknowledged this intervention.  
5. On April 27, 2007, Staff of the Commission (Staff) filed an intervention.  Staff intervened of right and requested a hearing in this matter.  By Decision No. C07-0439, the Commission acknowledged this intervention.  
6. On May 1, 2007, the City of Pueblo, Colorado (Pueblo) filed Notice of Intervention by Right or, in the Alternative, Petition to Intervene.  By Decision No. C07-0439, the Commission granted this intervention.  
7. On May 4, 2007, Colorado Natural Gas, Inc. (CNG), filed a Motion to Intervene.  No party responded to, and no party opposed, this Motion to Intervene.  The Motion to Intervene will be granted, and CNG will be permitted to intervene.  
8. On May 7, 2007, Cripple Creek & Victor Mining Company (CC&V) filed a Petition to Intervene.  No party responded to, and no party opposed, this Petition to Intervene.  The Petition to Intervene will be granted, and CC&V will be permitted to intervene.  
9. On May 7, 2007, the Board of Water Works of Pueblo, Colorado (Board of Water Works) filed a Notice of Intervention by Right or, in the Alternative, Petition to Intervene Permissively.  No party responded to, and no party opposed, this filing.  Board of Water Works will be permitted to intervene.  
10. On May 7, 2007, the Fountain Valley Authority (FVA) filed a Notice of Intervention by Right or, in the Alternative, Petition to Intervene Permissively.  No party responded to, and no party opposed, this filing.  FVA will be permitted to intervene.  
11. On May 11, 2007, the International Brotherhood of Electrical Workers Local 667 (IBEW 667) filed a Petition for Leave to Intervene.  No party responded to, and no party opposed, this Petition for Leave to Intervene.  The Petition for Leave to Intervene will be granted, and IBEW 667 will be permitted to intervene.  
12. The parties in this proceeding are Joint Applicants, Board of Water Works, CC&V, CNG, FVA, IBEW 667, OCC, Pueblo, and Staff.  
13. On April 25, 2007, Joint Applicants filed a Motion for Waiver from Certain Application Requirements (Motion for Waiver).  By Decision No. C07-0439, the Commission granted that portion of the Motion for Waiver which requested a temporary waiver of the after-the-transaction accounting entries, as well as any possible acquisition adjustment accounting entry, required by Rule 4 Code of Colorado Regulations (CCR) 723-3-3104(b)(II) and Rule 4 CCR 723-4-4104(b)(II).  The temporary waiver will continue until such time as the transaction closes and the actual entries are known.  The Commission found the remainder of the Motion for Waiver to be moot in view of the supplement to the Application filed on May 15, 2007.  
14. On May 15, 2007, Black Hills, BHCU, and BHCULLC (together, Black Hills Joint Applicants), filed a Motion for a Protective Order Affording Extraordinary Protection to Certain Conditionally Filed Confidential and Proprietary Schedules to the Joint Application (Motion for Protective Order).  
15. The Commission assigned this case to an Administrative Law Judge (ALJ).  
16. The Commission deemed the Application complete as of May 22, 2007.  Decision No. C07-0439 at ¶ 11.  By Decision No. R07-0413-I, the ALJ enlarged, to and including December 18, 2007, the time within which a Commission decision in this matter should issue.  
17. A prehearing conference was held on May 29, 2007.  All parties, except IBEW 667, was present; was represented; and participated.  The procedural schedule discussed at the prehearing conference, and adopted in this Order, should permit a Commission decision in this case to be issued on or before December 18, 2007.  
A. Motion for Protective Order Affording Extraordinary Protections  

18. Black Hills Joint Applicants made an oral modification to the Motion for Protective Order at the prehearing conference.  As modified, the Black Hills Joint Applicants seek a protective order affording extraordinary protection to any document identified by either the Black Hills Joint Applicants or Aquila as requiring extraordinary protection.  The extraordinary protection requested consists of the following:  (a) no document identified by the Black Hills Joint Applicants as subject to the protective order affording extraordinary protection, including Application Schedules 20.1, 20.2, and 22 already filed under seal with the Commission, will be provided to or served on any person employed by or associated with Aquila other than Steven H. Denman, Esquire, Aquila's outside counsel; (b) no document identified by Aquila as subject to the protective order affording extraordinary protection will be provided to or served on any person employed by or associated with the Black Hills Joint Applicants other than Judith M. Matlock, Esquire, the Black Hills Joint Applicants' outside counsel; and (c) as to the other parties, any person who has signed and filed a nondisclosure agreement may have access to any document subject to the protective order affording extraordinary protections provided that individual is aware of, and takes the document subject to, the terms of the protective order affording extraordinary protections.  
19. No party opposed the Motion for Protective Order, as modified.  The Motion for Protective Order, as modified, states good cause and will be granted, subject to the following conditions:  (a) in the event the Black Hills Joint Applicants or Aquila identifies a document as being subject to the Protective Order Affording Extraordinary Protection, then the party which so identifies the document will file, no later than September 12, 2007, a list of all documents identified as being subject to the Protective Order Affording Extraordinary Protection;
 and (b) any person, including counsel, who seeks access to a document covered by the Protective Order Affording Extraordinary Protection must sign (and file and serve as required by the Rules of Practice and Procedure, 4 CCR 723 Part 1) the Non-Disclosure Agreement Subject to the Protective Order Affording Extraordinary Protection which is appended to this Order as Attachment A.
  
B. Procedural schedule and related matters  

20. The ALJ approved, and will now order, the following procedural schedule:  (a) on or before July 20, 2007, each intervenor will file its answer testimony and exhibits; (b) on or before August 24, 2007, Joint Applicants will file their rebuttal testimony and exhibits; (c) on or before August 24, 2007, each intervenor will file its cross-answer testimony and exhibits;
 (d) on or before September 7, 2007, each party will file its prehearing motions; (e) on or before September 10, 2007, each party will file its corrected testimony and exhibits; (f) on or before noon on September 12, 2007, the parties will file any stipulation reached; (g) the hearing will be held on September 17-21 and 24-25, 2007; (h) no later than two weeks following the conclusion of the hearing, each party will file its post-hearing statement of position; and (i) no later than one week following submission of post-hearing statements of position, each party will file its reply post-hearing statement of position.  
21. No final prehearing conference will be scheduled at this time.  If a party wishes to have another prehearing conference, that party may file an appropriate motion.  

22. The parties and their witnesses will provide the decision number when referring to a Commission decision.  

23. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

24. A page limitation of 15 pages will apply to reply post-hearing statements of position.  

C. Discovery  
25. The procedures and time frames contained in Rule 4 CCR 723-1-1405 will govern discovery except as modified by this Order.  

26. Discovery and notices of deposition served after 3:00 p.m. MT will be considered served on the next business day.  

27. Rule 4 CCR 723-1-1405(b) establishes the time within which a party must respond or object to discovery served upon it.  For purposes of this proceeding only, and without any party's waiving any argument or right to argue which it may have with respect to the meaning of Rule 4 CCR 723-1-1405(b),
 the parties agreed to the following:  (a) each set of discovery served on a party will be treated separately with respect to response time; (b) for purposes of determining response time, each sub-part of a discovery request is counted as a separate request; (c) a ten-day response time will apply to the portion of a set of discovery requests which does not exceed the limits established in Colo.R.Civ.P. 26(b)(2); and (d) a 20-day response time will apply to that portion of a set of discovery requests which exceeds the limits stated in Colo.R.Civ.P. 26(b)(2).
  
28. Except in testimony or as necessary to support a motion, discovery requests and responses to discovery will not be filed with the Commission.  Motions pertaining to discovery issues are not subject to ¶ 20, supra, and may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  
29. A party which files a motion related to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  

D. Staff audit  
30. Staff audit requests served after 3:00 p.m. MT will be considered served on the next business day.  

31. Aquila represented that it will respond to Staff audit in accordance with the requirements established for discovery and, in addition, that Staff already has propounded a substantial number of audit questions.
  Given the nature of this proceeding, the number of parties which are likely to propound discovery addressed to the Joint Applicants, and the number of audit questions already served, the ALJ finds it reasonable in this case to make the response time to audit the same as the response time to discovery.  Accordingly, the discovery response times established in ¶ 27, above, also will apply to responses to audit.  
32. Except in testimony or as necessary to support a motion, audit requests and responses to audit will not be filed with the Commission.  Motions pertaining to audit issues are not subject to ¶ 20, supra, and may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on an audit-related motion as soon as practicable after the motion is filed.  

33. A party which files a motion related to Staff audit or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  

E. Filing, service, and related matters  

34. Service, filing, and formatting of testimony and exhibits.  The parties will serve answer testimony and exhibits, rebuttal testimony and exhibits, and cross-answer testimony and exhibits by electronic mail.  Documents which cannot be delivered electronically will be served by over-night delivery.  The copies of the testimony and exhibits served will be scanned in PDF format such that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  
35. Confidential materials will be served as provided in Rule 4 CCR 723-1-1100.  

36. Confidential materials and documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  
37. Testimony and exhibits filed with the Commission will be filed (a) in hard copy and (b) on a CD-ROM in native, executable format (e.g., Microsoft Word or Excel) and in PDF generated from the electronic base format so that the documents are searchable.  
38. In testimony, cross-examination, and written submissions, a reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

39. Service of discovery and responses.  Each party will serve its discovery requests and its responses to discovery on all other parties.  Service will be accomplished by electronic mail.  Documents which cannot be delivered electronically will be served by over-night delivery.  
40. Confidential materials will be served as provided in Rule 4 CCR 723-1-1100.  

41. Confidential materials and documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  

42. Service of Staff audit and responses.  Staff will serve its audit requests on Aquila, and Aquila will provide its responses to Staff, by electronic mail.  Documents which cannot be delivered electronically will be served by over-night delivery.  

43. Confidential materials will be served as provided in Rule 4 CCR 723-1-1100.  

44. Confidential materials and documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  

45. Service and filing of pleadings, other filings, and documents not specifically addressed.  The parties will serve all other types of filings and pleadings not specifically addressed by electronic mail.  Documents which cannot be served electronically will be served by over-night delivery.  

46. Confidential materials will be served as provided in Rule 4 CCR 723-1-1100.  

47. Confidential materials and documents which are served by over-night delivery will be provided either in hard copy or on electronic disk or CD-ROM.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Intervene filed by Colorado Natural Gas, Inc., is granted.  Colorado Natural Gas, Inc., is a party to this proceeding.  
2. The Petition to Intervene filed by Cripple Creek & Victor Mining Company is granted.  Cripple Creek & Victor Mining Company is a party to this proceeding.    

3. The Petition to Intervene filed by the Board of Water Works of Pueblo, Colorado is granted.  The Board of Water Works of Pueblo, Colorado is a party to this proceeding.    

4. The Petition to Intervene filed by Fountain Valley Authority is granted.  Fountain Valley Authority is a party to this proceeding.  
5. The Petition for Leave to Intervene filed by the International Brotherhood of Electrical Workers, Local 667 is granted.  The International Brotherhood of Electrical Workers, Local 667 is a party to this proceeding.  
6. The Motion for a Protective Order Affording Extraordinary Protection to Certain Conditionally Filed Confidential and Proprietary Schedules to the Joint Application, as modified orally on May 29, 2007, is granted, subject to conditions.  
7. Any document identified by Aquila, Inc., doing business as Aquila - WPC and Aquila Networks - PNG (Aquila), as requiring extraordinary protection is protected by extraordinary protection as follows:  no document identified by Aquila as subject to the Protective Order Affording Extraordinary Protection shall be provided to or served on any person employed by or associated with the Black Hills Joint Applicants other than Judith M. Matlock, Esquire, the Black Hills Joint Applicants' outside counsel.  To have access to the protected materials, Ms. Matlock must sign and file the Non-Disclosure Agreement Subject to the Protective Order Affording Extraordinary Protection, which is appended to this Order as Attachment A.  
8. Any document identified by Black Hills Corporation, Black Hills/Colorado Utility Company, Inc., Black Hills/Colorado Utility Company LLC (Black Hills Joint Applicants), as requiring extraordinary protection is protected by extraordinary protection as follows:  no document identified by the Black Hills Joint Applicants as subject to the Protective Order Affording Extraordinary Protection, including Application Schedules 20.1, 20.2, and 22 already filed under seal with the Commission, shall be provided to or served on any person employed by or associated with Aquila other than Steven H. Denman, Esquire, Aquila's outside counsel.  To have access to the protected materials, Mr. Denman must sign and file the Non-Disclosure Agreement Subject to the Protective Order Affording Extraordinary Protection, which is appended to this Order as Attachment A.  
9. Except as limited by Ordering Paragraphs 7 and 8, above, any person (including counsel) who has signed and filed a copy of the Non-Disclosure Agreement Subject to the Protective Order Affording Extraordinary Protection, which is appended to this Order as Attachment A, may have access to a document which is subject to the Protective Order Affording Extraordinary Protections.  

10. In the event either the Black Hills Joint Applicants or Aquila identifies a document as being subject to the Protective Order Affording Extraordinary Protection, then the party which so identifies the document shall file, no later than September 12, 2007, a list of all documents identified as being subject to the Protective Order Affording Extraordinary Protection.  

11. A hearing in this matter is scheduled on the following dates, at the following time, and at the following location:  

DATES:
September 17-21 and September 24-25, 2007.
TIME:
9:00 a.m. each day.
PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado
12. The procedural schedule in this matter is:  (a) on or before July 20, 2007, each intervenor shall file its answer testimony and exhibits; (b) on or before August 24, 2007, Joint Applicants shall file their rebuttal testimony and exhibits; (c) on or before August 24, 2007, each intervenor shall file its cross-answer testimony and exhibits; (d) on or before September 7, 2007, each party shall file its prehearing motions; (e) on or before September 10, 2007, each party shall file its corrected testimony and exhibits; (f) on or before noon on September 12, 2007, the parties shall file any stipulation reached; (g) no later than two weeks following the conclusion of the hearing, each party shall file its post-hearing statement of position; and (h) no later than one week following submission of post-hearing statements of position, each party shall file its reply post-hearing statement of position.  

13. No final prehearing conference is scheduled at this time.  If a party wishes to have another prehearing conference, that party may file an appropriate motion.  

14. The parties and their witnesses shall provide the decision number when referring to a Commission decision.  

15. Cross-answer testimony and exhibits shall address only the answer testimony and exhibits of intervenors.  

16. At the same time a party files a stipulation in this docket, that party shall provide directly to the Administrative Law Judge (ALJ) a copy of the stipulation.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

17. A reply post-hearing statement of position shall not exceed 15 pages.  

18. Except as modified by ¶¶ 26-29, Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery.  
19. A party which files a motion related to discovery or a response to such a motion shall provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  
20. The response times established in ¶ 27, above, for discovery shall apply to Staff audit related to this proceeding.  

21. A party which files a motion related to Staff audit or a response to such a motion shall provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

22. The parties shall make the filings and shall follow the requirements concerning service, formatting, and other issues as set out above.  
23. This Order is effective immediately.  
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�  With the Application, the Joint Applicants filed their direct testimony and exhibits in support of the Application.


�  The Commission issued an Errata to the Notice on April 9, 2007.  





�  The list must identify each document with particularity sufficient to identify the document to the ALJ and the Commission so that we can identify, and are aware of, each document subject to the Protective Order Affording Extraordinary Protection.  


�  Requiring each person to execute and to file a Non-Disclosure Agreement Subject to the Protective Order Affording Extraordinary Protection will allow all parties to know the persons who have access to the covered documents, will assure that persons who have access to the covered documents are aware of the terms of the Protective Order Affording Extraordinary Protections, and should assist in maintaining control over disclosure of the covered documents.  


�  Cross-answer testimony and exhibits may address only the answer testimony and exhibits of intervenors.  





�  Each party expressly reserved its right to argue a different interpretation of Rule 4 CCR 723-1-1405(b) in any other proceeding.  


�  By way of example, assume a set of interrogatories consists of 45 questions, counting each sub-part as a separate question.  In that case, the first 30 questions will be responded to within 10 days; and the remaining 15 questions will be responded to within 20 days.  


�  Counsel for Aquila represented that Staff sent to Joint Applicants approximately 280 audit questions (counting each sub-part as a separate question).  
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