Before the Public Utilities Commission of the State of Colorado

Decision No. C07-0471
Docket No. 06G-291CP

C07-0471Decision No. C07-0471
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06G-291CPDOCKET NO. 06G-291CP
COLORADO PUBLIC UTILITIES COMMISSION,


Complainant,

v.

CHRIS CLARK AND CHRIS MOVING SERVICE ALSO KNOWN AS THE PERFECT MOVE,


Respondent.
Order rescinding order and granting exceptions in part 
Mailed Date:  June 4, 2007
Adopted Date:  May 30, 2007
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission in order to rescind Decision No. C07-0420 and for consideration of Exceptions to Recommended Decision No. R07-0099 (Recommended Decision), filed by Chris Clark and Chris’ Moving Service, also know as The Perfect Move (Respondent) on March 16, 2007.  
2. Now being fully advised in the matter, we shall rescind Decision No. C07-0420 and grant Respondent’s Exceptions in part consistent with the discussion below.

B. Background, Discussion and Conclusion
1. Decision No. C07-0420
3. On March 16, 2007 Respondent filed a pleading titled “Request for Reconsideration, Exception.  Reargument, or Re-hearing.” [sic]  We construed this filing as a request to consider Respondent’s exceptions to the Recommended Decision.  In Decision No. C07-0420 we denied the Respondents exceptions because they were not filed within 20 days after service or with any extended period of time authorized by the Commission pursuant to § 40-6-114, C.R.S.  
4. However, pursuant to § 40-6-114, C.R.S., if exceptions are not filed within 20 days after service of the Recommended Decision, it shall become the decision of the Commission.  We therefore should have construed Respondent’s filing as a request to consider its exceptions to the Recommended Decision which had become the decision of the Commission. 

5. In order to consider Respondent’s exceptions we shall rescind Decision No. C07-0420 pursuant to § 40-6-112, C.R.S.
2. Exceptions

6. The Respondent was issued a Civil Penalty Assessment Notice (CPAN) No. 79052 on May 14, 2006.  In the CPAN as presented to Respondent, Staff alleged that Respondent committed one violation of § 40-14-104(1), C.R.S., in that Respondent did not maintain commercial motor vehicle insurance on April 11, 2006, for which the maximum civil penalty is $11,000.  

7. Because the Respondent admitted to the violation, the Recommended Decision addressed the issue of the civil penalty amount only.  Based on the record of the proceeding, the Administrative Law Judge (ALJ) assessed a penalty of $4,125 allowing for monthly payments of $400.  See Recommended Decision ¶¶ 69-70 (wherein the ALJ details the derivation of the penalty amount assessed).
8. In its exceptions, Respondent requests that the Commission reduce its fine to $1,000.  Respondent states that the ALJ did not properly examine its ability to pay the fine of $4,125 and that amount poses a financial hardship which will render it unable to continue business operations.  The Respondent also cites several acts of good faith in support of its position that the fine should be reduced.  These include Respondent’s voluntary prior payment of over $800 to the PUC towards previous penalties and obtaining a current PUC registration.
9. Although we sympathize with Respondent’s financial hardships and take notice of his efforts to come into compliance with Commission rules, we do not agree that a $1,000 penalty as requested by the Respondent is justified. 
10. Respondent’s failure to have commercial motor vehicle liability insurance while providing household goods moving services is serious and can be presumed to pose a serious safety risk to the public.
  We will not ignore our assigned duty to protect the health and safety of the public.  However, we do recognize that the Respondent may be put out of business by the imposed fine.  
11. For these reasons, we find that a fine of $1,500 will deter future violations of the Respondent and punish Respondent for its past behavior while still allowing it to continue its business operations.
12. While the amount of the civil penalty, as discussed, is appropriate, there remains the issue of the Respondent’s ability to pay this amount in one lump sum.  From the evidence, we find that requiring the payment of $1,500 in one payment would work an undue hardship on the Respondent.  Consequently, we will order a payment schedule as follows:  On or before the 15th day of each month, beginning on June 15, 2007, Respondent shall pay (by certified check or money order) $150 to the Commission; and this payment schedule shall continue until the civil penalty of $1,500 is paid in full.  The payment must be received by the Commission no later than the 15th day of each month, unless the day of a month falls on a Saturday, Sunday, or state holiday, in which event the payment must be received by the Commission on the next business day.  Failure of Respondent to make a payment as scheduled will result, without further Order of the Commission, in the entire civil penalty of $1,500, less any amount paid by Respondent to the date of the missed payment, being due and payable immediately.  As used here, “immediately” means due and payable within ten calendar days of the scheduled payment date which was missed.
II. ORDER

A. The Commission Orders That:

1. Decision No. C07-0420 is rescinded.
2. Exceptions to Recommended Decision No. R07-0099 adopted by the Commission, filed by Chris Clark and Chris’ Moving Service, also know as, The Perfect Move (Respondent) on March 16, 2007 is granted in part consistent with the discussion above in Section B.
3. Respondent is assessed a civil penalty in the amount of $1,500.

4. On or before the 15th day of each month, beginning on June 15, 2007, Respondent shall pay (by certified check or money order) $150 to the Commission; and this payment schedule shall continue until the civil penalty of $1,500 is paid in full.  The payment must be received by the Commission no later than the 15th day of each month, unless the day of a month falls on a Saturday, Sunday, or state holiday, in which event the payment must be received by the Commission on the next business day.  Failure of Respondent to make a payment as scheduled will result, without further Order of the Commission, in the entire civil penalty of $1,500, less any amount paid by Respondent to the date of the missed payment, being due and payable immediately.  As used here, “immediately” means due and payable within ten calendar days of the scheduled payment date which was missed.

5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 30, 2007.
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� Given that the Colorado General Assembly provided that the maximum civil penalty for failure to have insurance is $11,000, by far the highest dollar value listed in § 40-7-113(1), C.R.S., one may assume that the General Assembly considered the failure to have insurance to be a most serious violation.








6

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












