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I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Commission for consideration of an application (Application), filed by the City and County of Broomfield Public Works Department and the Community Development Department (Broomfield) on March 16, 2007, requesting authority to close the at-grade crossing of Carbon Road with the BNSF Railway Company (BNSF), National Inventory No. 244796Y.
2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed March 27, 2007.

3. On March 28, 2007, an Affidavit of Crossing Closure Sign Installation was filed by a developer working with Broomfield stating that two Crossing Closure signs were posted at the Carbon Road Crossing.  The Crossing Closure signs give notice to drivers using the crossing that the crossing is proposed to be closed by Broomfield.
4. On April 25, 2007, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF does not oppose or contest the granting of the application, but rather indicates that BNSF will participate in any hearing which results from an intervention contesting or objecting to any portion of the application.  BNSF states that if there are no other intervenors or protests, BNSF has no objection to the Application being handled by the Commission’s modified procedure, and that the Commission may treat the appearance and intervention as withdrawn.
5. On April 27, 2007, the Commission received public comment opposing the proposed closing of the crossing. 

6. The Commission reviewed the record in this matter and deemed the Application complete pursuant to § 40-6-109.5, C.R.S., by minute entry at the Commission Weekly Meeting on May 9, 2007.
7. Now being fully advised in the matter, we grant the application.

B. Findings of Fact

8. The Commission gave notice to all interested parties, including adjacent property owners.  No intervention was received opposing the Application.  Public comment from one individual opposing the proposed closure of the crossing was provided.
9. Broomfield proposes to close the highway-rail crossing of Carbon Road with the BNSF.  The existing crossing conflicts with a planned condominium development to the north and west of the current crossing.  Broomfield states that the federally mandated 90 db train horn to be sounded one quarter mile from the crossing is detrimental to the perceived quality of life within the proposed condominium project.  The Carbon Road crossing currently has automated flashing lights, gates and bells.
10. Broomfield plans to remove the highway approaches to the at-grade crossing and restore the drainage ditches parallel to the main track.  BNSF will remove the track appliances, track circuit hardware, crossing appurtenances and warning devices.  A roadway that connects Brainard Drive from the North and East with 104th Street was constructed to provide an additional access to the properties west of the BNSF main track for the North Metro Fire Protection District.
11. BNSF currently operates approximately seven trains per day over the crossing at a maximum speed of 30 MPH.  BNSF has no projections for future train traffic growth at this crossing.  The traffic volumes for Carbon Road were 750 vehicles per day (VPD) in 1989, and 2,054 in 2001 with projected growth to 2,200 in 2020 if the crossing remains open.  
12. The estimated cost for construction of the railroad signal removal work is approximately $20,000, which will be paid for by Broomfield.  Broomfield states it has budgeted $30,000 for the total project (signal and road removal) consisting of private funds and developers funds.  No further maintenance of the crossing will be required by either Broomfield or BNSF once the crossing is closed.
13. Broomfield states that crossing closure will commence upon PUC approval and the removal of the crossing will be completed within 60 days thereafter.  The finalized contract, including roadway removal and crossing dismantling responsibilities and construction schedule, will be submitted to the PUC as a late-filed exhibit.  
14. Public comment was received urging the Commission to reconsider the application to close this crossing.  The comment discusses that the proposed crossing is the only link between Louisville and southeast Broomfield that runs adjacent to US 36.  The comment also discusses that the crossing is a critical alternative for times when there are accidents and other issues on US 36 and that closing the crossing will cause continued pain for drivers connecting between “Old” Broomfield and Louisville.

15. Subsections 40-4-106(1),
 40-4-106(2),
 and 40-4-106(3)(a),
 C.R.S., both provide the jurisdictional basis for the Commission to act on applications to abolish railroad crossings and establish the standard to be applied to such applications.  Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  Based on the statutory language and the Colorado Supreme Court's interpretation, the standard to be applied in this case is:  will abolishing (that is, closing) the Carbon Road crossing serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms which the Commission ought to attach to the closing?  

16. In this case, Broomfield has provided no evidence that closing the crossing will prevent accidents and promote public safety.  Broomfield’s only stated reason for the proposed closing of the Carbon Road crossing is to eliminate the need for trains to blow their horns at the federally mandated 90db level, which is detrimental to the perceived quality of life with the proposed condominium project north and east of the railroad tracks.

17. The public comment, likewise, does not provide discussion or evidence regarding prevention of accidents and public safety.  The concern expressed in the public comment is “continued pain for drivers connecting between “Old” Broomfield and Louisville” as this crossing provides the only link between Louisville and southeast Broomfield that runs adjacent to US 36.

18. While we take fully into consideration the concern expressed by the public comment in this matter, we find that the concern expressed is unwarranted.  Our review of street maps available on the City and County of Broomfield website, http://www.ci.broomfield.co.us, show that access is available to individuals from southeast Broomfield to Louisville via Industrial Lane to Midway Boulevard and over to Storage Tek Drive.  This route is in the same general vicinity as the Brainard Drive to Carbon Road to Storage Tek Drive route, but without the need to cross the railroad tracks.  Additionally, this identified alternate route does not involve out-of-direction travel for anyone currently using the Brainard Drive route to get to Louisville.  In terms of accidents that may occur on US 36 requiring an alternative to traveling on the highway, the identified route should sufficiently handle such a need.
19. We are now left to assess the matter of whether closing the Carbon Road crossing serves to prevent accidents and to promote public safety.

20. Our review of the Federal Railroad Administration’s (FRA) Office of Safety Analysis accident data shows there have been no accidents at the subject crossing reported to FRA since 1975.

21. Using the information provided by Broomfield, the existing exposure factor at the crossing is 5,250 (number of trains per day times the number of vehicles per day).  Also, using the information provided by Broomfield, the hazard index, as the calculation is outlined in the 1974 Colorado State Highway Railroad Grade Crossing Data book, is 0.71.  The hazard index is the probable number of accidents expected to occur in a five-year time period.

22. If the Carbon Road crossing were to be abolished, the exposure factor at the old crossing location would become zero as would the hazard index.  With an exposure factor of zero and a hazard index of zero, the calculations show that closing the Carbon Road crossing will serve to prevent accidents and promote public safety.  

23. With our analysis that closing the crossing will prevent accidents and promote public safety, and with the Application being unopposed, we find that the Carbon Road crossing should be closed.
C. Conclusions

24. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

25. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

26. Because the Application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.
27. We will grant the Application consistent with the above discussion in paragraphs 8 through 23.

28. We will require Broomfield to inform the Commission, in writing, that the signal removal and roadway approaches have been completely removed, and the crossing is closed within 10 days after completion of the required closure work.  We shall expect this letter sometime around July 31, 2007.  However, we recognize this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

II. ORDER

A. The Commission Orders That:

1. The application filed by the City and County of Broomfield Public Works Department and the Community Development Department (Broomfield) on March 16, 2007, requesting authority to close the at-grade crossing of Carbon Road with the BNSF Railway Company (BNSF), National Inventory No. 244796Y is granted.

2. The intervention filed by BNSF is granted.

3. Broomfield is authorized and ordered to proceed with the work necessary to close the at-grade crossing of Carbon Road with BNSF. 

4. Broomfield is required to inform the Commission in writing that the signal removal and roadway approaches have been completely removed, and the crossing is closed within 10 days after completion.  We shall expect this letter sometime around July 31, 2007.  However, we recognize this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

6. The Commission retains jurisdiction to enter further required orders.

7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 23, 2007.
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�  As pertinent here, that subsection grants the Commission the "power ... to make ... special orders ... or otherwise to require each public utility to maintain and to operate its ... tracks and premises in such manner as to promote and [to] safeguard the health and safety of ... the public, and to require the performance of any other act which the health or safety of its employees ... or the public may demand."  


�  As pertinent here, that subsection grants the Commission the "power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and protection of all such crossings which may be constructed including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  


�  As pertinent here, that subsection grants the Commission the "power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]"  
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