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I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Commission for consideration of an application (Application), filed by the County of Boulder (Boulder County) on April 9, 2007, requesting authority to construct a new concrete box culvert underpass pedestrian crossing of the BNSF Railway Company (BNSF) mainline in Boulder County, Colorado.
2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed April 16, 2007.

3. On May 2, 2007, BNSF filed an Entry of Appearance and Notice of Intervention. BNSF does not oppose or contest the granting of the application, but rather indicates that BNSF will participate in any hearing which results from an intervention contesting or objecting to any portion of the application.  BNSF states that if there are no other intervenors or protests, BNSF has no objection to the Application being handled by the Commission’s modified procedure, and that the Commission may treat the appearance and intervention as withdrawn. 
4. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

5. Now being fully advised in the matter, we grant the application.

B. Findings of Fact

6. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the application.

7. Boulder County requests Commission approval to construct a new pedestrian grade separated pre-cast concrete box culvert underpass at milepost 32.70 on the BNSF mainline in Boulder County.  This grade separation will replace an “informal” at-grade footpath crossing.  The new underpass will consist of placing an 8’ x 12’ pre-cast concrete box culvert under the existing rail.  Drainage facilities will be provided to allow the railroad right-of-way to drain to Fourmile Creek.  Safety features will include bollards at each end of the box culvert to restrict vehicle traffic from using the underpass, fencing along the railroad right-of-way to direct pedestrian traffic to the underpass, and screening attached to the box culvert to protect pedestrians from falling ballast from above.  Boulder County states signing will be posted as required by BNSF.
8. There are currently no formal pedestrian or bicycle volumes as the crossing has not been constructed, and there are no projected future volumes, as the path is new to the system.  BNSF currently operates eight to 10 trains per day.  According to information provided to the Federal Railroad Administration by BNSF for existing vehicle crossings on this mainline, trains operate at a maximum timetable speed of 49 MPH on this line.   
9. The preliminary cost estimate for the total project is $350,000 with the railroad related work costing $160,000.  All project costs will be paid by Boulder County.  
10. Although not stated in the Application, Boulder County will be responsible for construction and maintenance of the box culvert pedestrian underpass at their expense, as required under Commission Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).  BNSF will be responsible for maintaining the tracks at the crossing, at their expense, as required by 4 CCR 723-7-7211(a).    We will require the signed Construction and Maintenance agreement for the grade separated pedestrian crossing to be filed with the Commission by October 30, 2007, approximately 150 days from the date of approval of this application. 
11. Boulder County proposes to start the project during the fall of 2007, and complete the work within one year.  We shall require Boulder County to inform us in writing that the crossing is installed and operational within 10 days after completion.  We shall expect this letter sometime around October 31, 2008.  However we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
12. We will require BNSF to assign a National Inventory No. to the new pedestrian crossing of the BNSF mainline and to inform the Commission, in writing, of the assigned number.  We request BNSF provide the Commission with the new number by October 30, 2007.
C. Conclusions

13. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

14. No intervenor that filed a petition to intervene or other pleading contests or opposes the application.

15. Because the application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1.
16. We will grant the application consistent with the above discussion in paragraphs 7 through 12.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the County of Boulder (Boulder County) on April 9, 2007, requesting authority to construct a concrete box culvert underpass crossing of the BNSF Railway Company (BNSF) mainline in Boulder County, Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.
2. The intervention filed by BNSF is granted.

3. The Application is granted.

4. Boulder County is authorized and ordered to proceed with construction of a new concrete box culvert underpass at milepost 32.70 on the BNSF mainline 
5. Boulder County shall maintain, at their expense, the pedestrian underpass pursuant to 4 Code of Colorado Regulations CCR 723-7-7211(c).  BNSF shall maintain, at its expense, the tracks pursuant to 4 CCR 723-7-7211(a).
6. BNSF is required to assign a National Inventory No. to the new crossing and to provide that new number to the Commission.  We request BNSF provide the new number by October 30, 2007.
7. Boulder County is required to file the signed Construction and Maintenance agreements for the new at-grade pedestrian crossing with the Commission by October 30, 2007.

8. Boulder County is required to inform the Commission in writing that the crossing installation is complete and operational within 10 days after completion.  We shall expect this letter sometime around October 31, 2008.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

10. The Commission retains jurisdiction to enter further required orders.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 23, 2007.
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