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I. By the Commission

A. Introduction

1. This matter comes before the Commission for consideration of Aquila Inc., doing business as Aquila Networks – WPC (Aquila), 2007 Compliance Plan.  The Renewable Energy Standard (RES) is part of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3-3650 through 3665.  These rules were developed as a result of Amendment 37 which was passed by Colorado voters on November 2, 2004.  Generally, the RES requires a Qualifying Retail Utility (QRU) operating in Colorado to obtain three percent of its electricity from renewable energy resources by 2007, increasing to 10 percent by 2015.  The RES also calls for four percent of the mandated amount of renewable energy to come from solar resources, at least half of which must be from on-site solar electric systems.  The RES limits the maximum retail rate impact to one percent of a customer’s total electric bill.  Aquila collects the funds for implementing the RES through its Renewable Energy Service Adjustment (RESA).
2. On March 27, 2007, Governor Bill Ritter signed House Bill 07-1281 (HB 1281) which, among other things, doubled the RES compliance percentages from 10 percent to 20 percent by the year 2020 for Investor Owned QRUs.  However, HB 1281 did not change the 2007 compliance percentage of three percent.
3. We note here that we are required to evaluate Aquila’s 2007 Compliance Plan based on the statutes and rules in effect when its Plan was filed.  Those statutes provided that a QRU was defined to be any retail electric service provider in the State of Colorado that serves over 40,000 customers.  Based on this criterion, seven electric service providers in Colorado qualify as QRUs - two investor owned utilities, three rural electric associations and two municipalities.
4. A QRU’s performance in implementing the RES is evaluated through two separate proceedings before the Commission—a Compliance Plan and a Compliance Review Report.  Rule 3657 requires QRUs to file a Compliance Plan on or before July 1 detailing how it intends to comply with the rules during the upcoming Compliance Year.
  Subparagraphs (I)(A) thru (I)(J) of Rule 3657 describe what the Compliance Plan should address at a minimum.  Rule 3657(b) provides that the Commission shall either approve the QRU’s Compliance Plan or order modifications.
5. Rule 3662 addresses the requirements of the Annual Compliance Report.  Each QRU is required to file a Compliance Review Report on June 1 of the year following the Compliance Year.  This report details whether the QRU achieved compliance with the RES.
B. Procedural History
6. This proceeding was initiated on August 31, 2006, when Aquila filed its 2007 QRU Compliance Plan (Plan).  By this application, Aquila requests an Order approving its Plan without modification.  The application and attached exhibits set forth how Aquila intends to comply with the RES rules for the 2007 Compliance Year.
7. The Commission issued its Notice of Application filed on September 7, 2006.  The application was deemed complete on October 25, 2006 in Decision No. C06-1228.

8. Timely interventions were filed by Western Resource Advocates (WRA), Cripple Creek & Victor Gold Mining Company, Colorado Solar Energy Industry Association (CoSEIA), and the Trial Staff of the Commission (Staff).  Only Staff requested a hearing on the application.  

9. The Commission granted all interventions, set the application for hearing, and scheduled a pre-hearing conference on November 9, 2006.  As a result of the pre-hearing conference, the Commission adopted a procedural schedule setting hearing dates for March 21 and 22, 2007 pursuant to Decision No. C06-1322.

10. As required by the Commission’s procedural order, Aquila filed the direct testimony and exhibits of Mr. Maurice Arnall, Director of Regulatory Service for Aquila, in support of the application and approval of the Plan on December 11, 2006.  Aquila filed Mr. Arnall’s rebuttal testimony on February 9, 2007.

11. Staff was the only intervener that filed answer testimony regarding Aquila’s Plan.  This testimony was submitted on January 12, 2007 and consisted of the answer testimony and exhibits of two witnesses; Dr. Richard Mignogna, a Professional Engineer, and Mr. Robert Skinner, a Rate and Financial Analyst.

12. On March 5, 2007, Aquila filed a Motion In Limine (Motion) which sought to strike portions of Dr. Mignogna’s and Mr. Skinner’s answer testimony.  The Motion contended that portions of Staff’s testimony exceeded the scope of this proceeding and were objectionable on legal grounds.  Staff filed its Response in Opposition to the Motion on March 16, 2007. 

13. On March 21, 2007, the Commission called the matter for hearing at the assigned time and place.  As a preliminary matter, the Commission took oral argument regarding the Motion.  Based on the pleadings and the oral argument, the Commission granted, in part and denied, in part the Motion, as more fully discussed below. 

14. During the course of the hearing testimony was presented by the following witnesses:  Aquila witness Mr. Arnall, and Staff witnesses Dr. Mignogna and Mr. Skinner.  Exhibits 1-3, 5, 6, 10, 11 and 13-18 were marked, offered, and admitted into evidence.  Exhibit 4 was admitted with portions struck and Exhibits 8 and 9 were struck.
15. The hearing concluded on March 21, 2007, at which time the parties agreed to concurrently filed Statements of Position (SOP) with no opportunity for Reply Briefs.  Upon conclusion of the evidentiary hearing the Commission took the matter under advisement.

16. Aquila and Staff timely filed their respective SOPs on April 16, 2007.

17. On May 8, 2007 Aquila filed a Notice of Supplemental Authority in Support of its Statement of Position.  The same day Staff filed an Objection to the Notice of Supplemental Authority.  Staff objects to the pleading being filed two days before the Commission Deliberations Meeting and twenty two days after the SOPs were submitted.

18. On May 10, 2007 the Commission conducted its Deliberation Meeting on the matter.

C. Motion In Limine
19. As discussed supra, Aquila filed a Motion in Limine (Motion) in which it sought to exclude certain answer testimony and exhibits of Staff as improper and beyond the proper scope of this proceeding.  In Aquila’s opinion, the testimony and exhibits in question exceeded the scope of this adjudicatory proceeding requesting approval of Aquila’s 2007 Plan, or were legally objectionable on other grounds.  Aquila claimed that its rights to a fundamentally fair adjudicatory hearing would be prejudiced if the answer testimony and exhibits are admitted into evidence.  It specifically sought to exclude portions of the testimony of Mr. Skinner,
 and the following portion of Dr. Mignogna’s testimony:  page 8, line 8 to page 9, line 3; page 35 lines 12-17, including footnote 16; page 37, line 12 to page 44, line 22; page 52, lines 17-20; page 55, lines 1-20; page 58 line 1 to page 66 line 18; page 73, lines 5-12; page 75, line 15 to page 79, line 12; Exhibit RPM-4; Exhibit RPM-5.1; and Exhibit RPM-5.2.
20. Aquila provided three arguments as the basis for why these portions of Dr. Mignogna’s testimony and exhibits should be stricken.  First, it argued that testimony relating to legislative and/or quasi-legislative policy issues must be stricken and excluded from evidence in the hearing in this docket because they are improper in an adjudicatory proceeding.  Second, Dr. Mignogna’s testimony and exhibits which discuss, rely upon, and even quote testimony from the SunE Alamosa case
, which reference and quote other out-of-court statements, all for the truth of the matter asserted, are hearsay and must therefore be excluded from evidence in the adjudicatory hearing in this docket.  Aquila argues that since it was not, and is not, a party to the SunE Alamosa proceedings, it had no legal interest in those proceedings and had no opportunity to cross-examine the witnesses or otherwise question the statements upon which Dr. Mignogna relies.  Third, the portions of Dr. Mignogna’s testimony and exhibits constitute impermissible hearsay by discussing and relying upon a presentation given to the American Bar Association (ABA), along with a corresponding e-mail from someone who is not a witness in this proceeding where there is no evidence to establish the statements are reliable and trustworthy.

21. On March 16, 2007, Staff filed a Response in Opposition to Aquila’s Motion (Response).  Staff maintains that Dr. Mignogna’s testimony addressing policy, legislation and Commission rules does not constitute rulemaking, and that the testimony and exhibits which reference the SunE Alamosa case and the ABA presentation are not hearsay, and are not unfairly prejudicial to Aquila.  Staff also argues that the portions of Dr. Mignogna’s testimony that reference the Public Service Company of Colorado (Public Service) 2007 Compliance Plan are relevant.

22. At the hearing, we took oral argument on the Motion.  Based on the pleadings and the oral arguments, we granted the Motion, in part, and denied it, in part.  The following portions of Dr. Mignogna’s testimony are stricken:  page 8, line. 8 to page 9, line. 3; page 41, line 4 to page 42, line 7 including footnotes 19, 20, 21, and 22; the sentence beginning with the word “The” on page 43, lines 1-4; the phase on page 44, beginning on line 10 which reads “…and the cautions raised by Mr. Robertson with regard to the purchase of California Renewable Energy Credits (RECs) in particular,…”; page 58, lines 3-11; page 58, line 18 to page 59, line 4; beginning with the sentence starting with the word “This” on page 59 line 9 to the word “day” on page 60 line 1 including footnotes 25 and 26; page 60, line 12 to page 61, line 2; page 61, lines 5-10; page 62, lines 8-15; page 63, line 13 to page 66, line 3 including footnotes 27 and 28; page 75, line 15 to page 79, line 12 including footnote 30; Exhibit RPM-4; Exhibit RPM-5.1; and Exhibit RPM-5.2.

D. Notice of Supplemental Authority in Support of the Statement of Position of Aquila

23. On May 8, 2007, Aquila filed a Notice of Supplemental Authority in Support of the Statement of Position of Aquila (Supplemental Authority).  According to Aquila, after the filing of its post-hearing SOP it discovered that recently signed legislation, which had not been reviewed by Aquila or its counsel until after April 16, 2007, constituted supplemental authority in this docket.

24. Aquila cited new statutory language enacted by HB 1281 in support of its position in three arguments.  First, Aquila contends that Staff’s recommendation for Aquila to amend its Plan to include its anticipated acquisition of RECs throughout the RES planning period would limit Aquila’s ability to purchase more then the minimum amount of eligible RECs.  Aquila argues that this recommendation would be contrary to what is allowed pursuant to HB 1281.  As the source for this new authority, Aquila cites § 40-2-124(l)(g)(I), C.R.S. which provides that a QRU may acquire more than the minimum amount of Eligible Renewable Energy (ERE) as long as the retail rate impact is not exceeded.

25. Second, in response to Staff’s concern about Aquila’s out-of-state REC purchases Aquila cites as a source of new authority, § 40-2-124(l)(d), which provides that the Commission shall not restrict the QRU’s ownership of RECs if the QRU is in compliance with the electric resource standard and does not exceed the retail rate impact.

26. Last, in response to Staff’s concern about Aquila’s pricing of RECs used in its 10kW to 100kW solar incentive program, Aquila cites as a source of new authority, § 40-2-124(l)(g), which permits the QRU to determine in a nondiscriminatory manner the price paid for RECs.

27. Staff filed an Objection to Aquila’s Notice of Supplemental Authority.  Staff argues that the notice attempted to circumvent the agreed-upon procedural schedule through introducing additional arguments, and by filing the notice two days prior to the Commission Deliberation Meeting to decide this matter.  Staff noted that the parties agreed to file concurrent SOPs with no opportunity for Reply Briefs.  By including additional legal arguments, Staff asserts that Aquila’s filing does not qualify as a simple notice of supplemental authority.  Staff further argues that HB 1281 was signed into law on March 27, 2007 while SOPs were filed on April 16, 2007.  Therefore, Staff contends that ample time existed for Aquila to include these arguments in its SOP.  Lastly, Staff asserts that Aquila fails to provide adequate grounds for the Commission to accept this Supplemental Authority.

28. We find no reason to reject Aquila’s Notice of Supplemental Authority.  While we allow the Supplemental Authority, we certainly reserve the right to determine what weight we will give to the pleading in our decision-making process, especially in light of our earlier statement that we will evaluate the Plan based on the statutes which were in effect when the application was filed.
E. The Overall Assessment of the 2007 Compliance Plan

1. Staff’s Position

29. Staff asserts that the Compliance Plan Aquila submitted is significantly lacking in detail.  According to Staff, the Plan and supporting testimony merely cites particular requirements and asserts that Aquila has or will comply without providing any details as to how compliance will be achieved.  Staff goes on to argue that Aquila has failed to provide an estimate of the ERE that it has already acquired, and an estimate of the additional ERE that will be needed to meet the RES.  In Staff’s opinion, Aquila should provide documented accounting of RECs acquired from all sources for 2004 through 2006; identify those RECs to be retired in 2007; identify the RECs to be carried over; and provide an estimate of the RECs that will be generated in 2007.  Staff further argues that Aquila should show how it intends to comply with the RES for the remaining 10-year RES Planning Period.  Finally, Staff suggests, the Commission must consider whether the Plan filed by Aquila meets all the requirements set forth in Rule 3657, as well as assess whether the Plan honors the legislative declaration of intent.
2. Aquila’s Position

30. Aquila asserts that, taken together, the application and attached exhibits contain all of the required elements of the Plan pursuant to Rule 3657 and therefore, must be approved without modification.  According to Aquila, Staff’s position requires Aquila not only to determine if it is meeting the requirement of Rule 3657, but also evaluate whether Aquila will generate the sufficient percentage of renewable energy mandated by the RES.  Staff’s position also requires Aquila to determine if it will comply with the one percent retail rate impact limit and whether its compliance with the RES itself will be in the “most cost-effective manner”.  Aquila maintains that under the structure of the RES rules, the Annual Compliance Report review process contained in Rules 3662 and 3663 is the more appropriate time for the Commission to determine many of the issues raised by Staff.

31. Aquila takes the position that while Staff has argued that the Plan must comply with the legislative declaration of intent before the Plan can be approved, there is no general statutory requirement for compliance with the RES for the legislative declaration of intent or as a condition precedent for the approval of the Plan under Rule 3657.

3. Commission Findings
32. We approve Aquila’s 2007 Compliance Plan consistent with the discussion in more detail below.  We find that Aquila has made a reasonable showing as to how it intends to comply with the RES for the 2007 Compliance Year.  We recognize that this is Aquila’s first Compliance Plan under the RES rules and there is certainly room for improvement in future compliance plans.  We want to ensure that, should Black Hills Corporation acquire Aquila’s Colorado electric operations
, it will proceed with the implementation of the RES earnestly and use this Decision as a guide for its future compliance plan filings.  We find that the Plan, taken as a whole, does indeed meet the legislative declaration of intent primarily because it meets the goal of furthering the development of renewable energy and renewable resources in Colorado.

F. Non-solar Requirement
1. Staff’s Position

33. According to Staff, it was required to estimate Aquila’ acquisition of non-solar and solar generation to comply with its RES requirements through the year 2016 from other outside sources.  Based on these estimates, Staff contends that Aquila is seemingly acquiring enough RECs for compliance; however, Aquila has yet to confirm this.  Staff recommends that Aquila provide additional detail regarding the sources of the RECs, their current status, cost, quantity and timing.
2. Aquila’s Position

34. Aquila takes the position that the Plan indicates that the non-solar RES requirements for 2007 will be met through previously approved purchased power contracts with Public Service
, and Rule 3657 simply does not require the level of detail sought by Staff.  According to Aquila, Staff’s recommendation that the Commission withhold approval of Aquila’s Plan related to non-solar RECs until any disputes with Public Service are resolved is not contemplated in either Rule 3657 or in other RES rules.  Aquila maintains that the Compliance Plan approval application is the wrong venue to address this issue.  Aquila suggests instead that the RESA filing docket would be the proper regulatory forum to litigate this issue.

3. Commission Findings

35. Rule 3657(a)(I)(C) requires that the QRU provide an estimate of the ERE that has already been acquired and an estimate of the additional ERE that will be needed to meet the RES.  Aquila’s Plan included only forecasted solar ERE requirements in Exhibit G.  The data contained in Exhibit G simply applies the solar requirement percentages as set out in the Rules to Aquila’s forecasted electric sales.  Actual ERE for non-solar resources or RECs acquired were not provided.  We note that, at the evidentiary hearing, Aquila agreed to provide this data as part of the monthly RESA report.

36. Hearing Exhibit 18 indicates that Aquila acquired a combined total of 40,810 non-solar RECs for the years 2004 and 2005, and acquired 30,290 non-solar RECs for 2006.  In contrast, Staff’s analysis indicates Aquila acquired 47,616 RECs for the years 2004 and 2005 and 35,299 RECs for 2006.  We are concerned with the 16 percent discrepancy, between Aquila’s and Staff’s numbers.  When questioned at the hearing, Mr. Arnall testified that Aquila’s Energy Resources Group has yet to respond to his request for the actual amount of RECs acquired under the Public Service contract.

37. While it appears that Aquila will meet the 2007 requirement for the non-solar portion of the RES, the values included in its monthly reports must be auditable and verifiable now and in the future, which is currently not the case.  Because of our concerns, we direct Aquila to establish the necessary process with its Energy Resource Group to verify the numbers and provide the applicable documentation regarding REC quantity, any additional costs which may be imposed by Public Service under its current wholesale contract, and whether the RECs for the current compliance year, as well as previous years for RECs that are carried forward are being generated within Colorado. 

G. Off-site Solar Requirement - Long-term Plan
1. Staff’s Position

38. Although Aquila issued a Request for Proposal (RFP) to acquire the output from a solar electric system with a nameplate rating greater than 100kW, or to purchase only S-RECs, the RFP failed to result in any acceptable responses.  According to Staff, the RFP seemed to allow responses for either on-site or off-site solar electric systems as well as REC-only bids.  Staff contends that this will make it difficult to evaluate bids because the first 100kW of customer sited solar electric systems are eligible for defined REC and rebate payments.  Staff also expresses concerns that the on-site and off-site solar electric systems target separate parts of the compliance requirement.  Staff recommends that Aquila make appropriate revisions and reissue the RFP.
2. Aquila’s Position

39. Aquila witness Mr. Arnall acknowledged that the response to this RFP was not what had been expected, and committed to coordinating with the Energy Resources Group to reissue an improved RFP.  
3. Commission Findings

40. We support Aquila’s efforts to use the contracting process to build a facility in Colorado to generate renewable energy.  However, we are concerned with the poor response to Aquila’s first RFP.  In order to ensure that the process of acquiring such a facility does not languish, we order Aquila to provide additional information regarding the status of the second RFP.  We expect the additional information to include a list of potential bidders, RFP due dates, system sizes, projected completion dates and estimated system costs.

41. Staff also noted that the RFP supplied with Aquila’s Plan was applicable to both on-site and off-site solar electric systems from 100kW to 2MW, as well as REC-only contracts.  We strongly recommend that Aquila consider segmenting its future RFPs into groups so that the same set of solar rebate programs and REC incentives are applicable within each group.  Such efforts would facilitate the bid evaluation process and alleviate potential bidder confusion.
H. Off-site Solar Requirement -Short-term
1. Staff’s Position

42. To meet the immediate need for off-site solar RECs, Aquila submitted a tentative contract to purchase S-RECs from a third party.  Staff expressed two primary concerns with this S-REC purchase.  Staff’s first concern deals with the lack of regulatory oversight, while its second concern deals with Aquila’s varying treatment of REC ownership.  To assuage these concerns, Staff proposes that Aquila identify and verify the resources that will generate these RECs, as well as provide proof of clear title, show that the entity offering these RECs acquired them via a long-term contract, and that they are not otherwise needed for compliance in any other state.

43. Staff additionally questions the quantity of RECs being purchased by Aquila.  Staff is concerned that Aquila is purchasing too many RECs too soon and should explain this strategy and justify whether it is a cost effective and reasonable use of RESA funds.
2. Aquila’s Position

44. According to Aquila, it requested that the contract provide enough S-RECs to cover two compliance years (2007 and 2008).  This would allow Aquila to concentrate on other compliance issues.  Addressing Staff’s verification concerns, Aquila asserts that the supplier is reputable and the S-RECs offered are “Green-e certified.”  In response to Staff’s argument that a purchase of out-of-state S-RECs must be pre-approved before a Compliance Plan can be approved, Aquila points out it is not asking for approval of this contract and further asserts that the RES Rules do not require such.  Aquila maintains that any challenge to the eligibility of these S-RECs would more appropriately occur in the later annual Compliance Report Review process.  Moreover, Staff’s argument for pre-approval of S-RECs before the Plan can be approved ignores the process created in the RES Rules and the efforts to make the process fair.
3. Commission Findings

45. We agree with Aquila’s Plan to meet the immediate requirements for off-site solar RECs through its out-of-state S-REC purchase contract.  While we would prefer to have S-RECs generated by a facility in Colorado, we recognize that getting a solar resource up and running that could generate electricity and create the associated S-RECs for 2007 would have been difficult at best.  We note that the RES Rules were developed to provide the flexibility to a QRU’s management as to how best to meet the RES.  Further, we point out that purchasing RECs in lieu of building a facility is permitted under the RES Rules.

46. We find that Aquila’s representation that these S-RECs will be Green-e certified adequately addresses Staff’s verification concerns.  We observe that the cost of the purchased S-RECs is a relatively small amount of money as compared to the projected total RESA collections in 2007.  As a result, we find that the S-RECs may be utilized for compliance purposes.  

47. Aquila’s decision not to seek our approval of its contract shifts the review of the prudence of this contract to the Compliance Review process.  Aquila will retain its burden of proof regarding the reasonableness of its actions and the associated costs incurred under this contract.
I. On-site Solar Requirement

1. Staff’s Position

48. Staff alleges that Aquila has not provided sufficient details for the on-site solar electric systems under 10kW, and for the solar electric systems between 10kW and 100kW.  Staff also contends that Aquila failed to provide information as to how it is responding to customers participating in the Standard Rebate Offer (SRO) program from the point an application is submitted to the point when the system is generating.  Staff takes the position that Aquila should submit a plan for reissuing the commercial-scale customer-sited solar electric system RFP, including a target quantity of SO-RECs to be acquired.
2. Aquila’s Position

49. Aquila on the other hand, maintains the Plan contains the requisite level of detail required by the RES Rules, and that the excessive level of detail sought by Staff is not required for a compliance plan.
3. Commission Findings

50. Exhibit D to the Plan, entitled “Monthly Report Customer Solar Program,” provides that the report will contain information regarding Aquila’s efforts regarding the SRO program in terms of number of application received, number of applications completed, average turnaround time for rebates and average turnaround time for interconnection.  Notably, this report mirrors Public Service’s report on its SRO program.  We expect that once Aquila begins to file monthly reports, Exhibit D will be included as a component.

51. As for the ERE generated from on-site solar systems, Rule 3657(a)(I)(C) is applicable here.  The rule requires a QRU to provide an estimate of the ERE for on-site solar systems that have already been acquired, and an estimate of the additional ERE that will be required to meet the RES.  Aquila provided this data as part of Exhibit 18, the proposed monthly RESA report.  The proposed monthly report appears to us to provide information for both solar electric systems under 10kW, as well as solar electric systems between 10kW and 100kW.  Since the solar rebate programs compensation differs for these two systems, the data should be presented separately.  Consequently, we order that the data for on-site solar electric systems under 10kW be presented separately from solar electric systems between 10kW and 100kW.

52. Staff argued that Aquila should expand its solicitation for solar electric projects to attract community and public projects.  Aquila witness Mr. Arnall agreed to Staff’s proposal.  We note that Rule 3655(f) requires QRUs to conduct two competitive solicitations for ERE from on-site solar systems during 2007.  As such, Aquila must issue a second RFP for on-site solar electric systems in order to be in compliance with the RES Rules.  We note it may be prudent for Aquila to solicit separate bids for solar electric systems between 10kW and 100kW and for solar electric systems over 100kW, consistent with the off-site solar RFP discussed above. 

53. Aquila is therefore ordered to provide additional information regarding the status of its on-site solar RFP to include a list of potential bidders, RFP due dates, system sizes, projected completion dates and estimated system cost.
J. Retail Rate Impact - One percent Rate Cap

1. Staff’s Position

54. Staff argues that Aquila has failed to determine the retail rate impact as required by Rules 3657(a)(I)(C) and 3661.  To remedy this failure, Staff recommends that the RESA be trued-up by the end of 2008.  Staff also recommends that Aquila submit a calculation of the retail rate impact of complying with the RES in 2007. 
2. Aquila’s Position

55. According to Exhibit G to the Plan, Aquila, projects that the deficit balance of $248,562 in the RESA account at the end of 2006 will be reduced to a deficit balance of $27,760 at the end of 2007, based on surplus collections of $220,802 under the RESA during 2007.  Additionally, this deficit will eventually become a surplus of $9,081 in 2008.  Aquila argues that the appropriate time to address this issue is during the 2008 compliance plan application process.  Aquila further argues that Staff’s concerns relating to cost recovery and recovery of Aquila’s solar acquisition costs are not material to this docket.  According to Aquila, if Staff wishes to change the RESA, there are ample procedural avenues to address this concern. 
3. Commission Findings

56. Exhibit G to Aquila’s Plan indicates that by the end of 2006 Aquila projected it would have a deficit of $248,562 in the RESA account.  However, Exhibit 18 reveals the actual 2006 RESA deficit to be $55,467.  Referring to Exhibit G, Aquila projects collecting a surplus of $220,802 in the RESA account for 2007.  If this projection proves correct, Aquila’s RESA account will actually have a surplus by the end of 2007 of $165,335 ($220,802 - $55,467, the 2007 projected surplus less the actual 2006 deficit). 

57. The question is whether Aquila’s RESA should be reduced to more closely align RESA collections with projected costs.  We find it would be premature to rely on Aquila’s projected costs at this stage of the development of the compliance planning process.  As indicated with the 2006 figures, there is a noticeable difference between the actual and forecasted numbers.  Until a level of confidence can be establish for Aquila’s projection capabilities we will not attempt to fine tune the RESA. 

58. More importantly, we have concerns with Aquila’s proposed declining block rebate structure for on-site solar electric systems.  It may turn out that Aquila will need to encourage greater participation in its on-site solar program in order to meet the 2007 compliance percentage.  One method to increase customer participation is to increase the size of the rebate.  Based on these concerns, we find it advisable for the RESA account to run a surplus for 2007.  We note that any surplus funds will earn interest at the customer deposit interest rate to the benefit of ratepayers.  Therefore, we require no changes to Aquila’s RESA at this time.
K. Monthly Reporting

1. Staff’s Position

59. According to Staff, Aquila has failed to provide monthly reports detailing the RESA expenditures as it agreed to with Advice Letter 605. 
2. Aquila’s Position

60. Aquila notes in Supplemental Advice Letter No. 605 that it did agree to provide monthly reports requested by Staff, however, no actual due dates were established.  Additionally, the Commission never ordered the filing of monthly RESA reports and this is not a legitimate reason for the Commission to deny approval of the Plan.  Aquila understood Rule 3657(a)(I)(G) to require that the Plan indicate how the Standard Rebate Offer program information will be tracked, not that Aquila actually had to provide the information in the Plan itself.  However, since the RESA report templates were part of the Plan itself as Exhibits C, D, and E, Aquila points out it has complied with the Rule. 
3. Commission Findings

61. There is no disagreement that Advice Letter 605 requires Aquila to provide a Monthly RESA report.  However, no monthly reports have been officially filed as of the date of this Decision, even though the RESA was approved back in September of 2006.  We are troubled by Aquila’s failure to file its monthly RESA reports.

62. The REC quantities to be included on these reports represent information required as part of the Plan as discussed above.  Aquila not only agreed to file these reports in Advice Letter 605, but in oral testimony as well.  Aquila provides no adequate reason for its failure to file the reports.  Therefore, we order Aquila to begin filling these monthly reports beginning on July 2, 2007 and include the verification of the Energy Resources Group, as well as distinguish between the different sizes of the solar electric systems as discussed above.
L. REC Tracking Database

1. Staff’s Position

63. Staff recommends for two reasons that Aquila be ordered to investigate further registering with the Western Renewable Energy Generation Information System (WREGIS) REC tracking system.  First, WREGIS will track RECs within the Western Electricity Coordinating Council (WECC) area and Aquila’s Colorado operation, including RECs produced by Public Service, from which Aquila will purchase the majority of its power.  Second, WREGIS is the only organization that is close to creating a REC market.  If Aquila is to trade RECs, participating in WREGIS seems to be the most legitimate way to do so, according to Staff.

2. Aquila’s Position

64. Aquila responds that its need to track RECs is modest and RECs can be tracked with a spreadsheet (submitted as Exhibit H to the Plan).  Aquila represents it will continue to monitor WREGIS developments and may consider membership in the future.  
3. Commission Findings

65. We agree with Aquila that its needs for tracking RECs are modest.  We find that Exhibit H to the Plan is a sufficient REC tracking tool, for the present.  While we will not order Aquila to join WREGIS at this point, we encourage Aquila to further monitor the development and possible benefits of joining. 
M. ECA Tariff Issues

1. Staff’s Position

66. Staff asserts that the majority of non-solar RECs acquired by Aquila will be included with the energy purchased from Public Service under it purchase power contract.  As a result, any incremental costs which Public Service may charge relating to RECs under the purchase power contract will be recovered as part of its Energy Cost Adjustment (ECA) clause.  Staff’s analysis of documents on file with the Commission revealed that Aquila’s ECA was set to expire in March of 2007.  According to Staff, since this purchase power contract impacts the ECA and the corresponding RECs, Aquila must address this issue.
2. Aquila’s Position

67. On August 1, 2006, Aquila filed an application to extend the ECA permanently.  In Decision No. C06-1096 the Commission approved a four year extension of the ECA through 2011.  Through his testimony at hearing, Aquila witness Mr. Arnall explained that he was unaware that subsequent to the Commission’s approval of the ECA extension Aquila was required to file compliance tariffs.  He stated that following the hearing in this docket, Aquila would make the necessary compliance filing.  
3. Commission Findings

68. This issue is now moot. The compliance tariffs to implement the extension of the ECA were filed by Aquila on March 29, 2007 and were approved by the Commission on April 25, 2007.
N. Contract Approvals/Real Estate Property Concerns

1. Staff’s Position

69. Staff has concerns with the three contracts submitted with the Plan: 1) On-site Solar PV Program Agreement for systems under 10kW;  2) On-site Solar PV Program for systems between 10kW and 100kW; 3) Solar Renewable Energy Agreement for Systems over 100kW and under 2MW.  Staff’s analysis raised concerns regarding real property law implications raised by theses contracts which include real property rights; required disclosures during the course of real estate transactions; the treatment of liens and possible condemnation.  Staff recommends the Commission approve only the provisions relating to the Standard Rebate Offer and purchase of RECs.  Staff further recommends the contract for systems between 100kW and 2MW not be approved because the rebate terms and REC payments are inconsistent.
2. Aquila’s Position

70. Aquila argues the issues raised by Staff are either not ripe for adjudication in this docket or are not required to be resolved before the Commission can approve the Plan.  Aquila contends that it only included draft versions of the contracts because it was required by the RES Rules.  Aquila argues that it is not specifically asking for the Commission to approve these contracts. 
3. Commission Findings

71. Although Staff recommends that we address these contracts pursuant to Rule 3657(b), we find that because Aquila is not requesting approval as part of the Plan, we will not decide this issue here.  We note that Aquila’s decision not to seek Commission approval of these contracts shifts the prudence issue of these contracts to the Compliance Review process.  Of note, Aquila will retain its burden of proof regarding the reasonableness of its actions and the associated costs incurred under these contracts.

72. We appreciate Staff’s thorough analysis regarding the associated real property issues presented.  While many of Staff’s issues are valid, we find that they may be beyond the jurisdiction of the Commission.  However, we encourage Staff to work with the Colorado Real Estate Commission to address these matters and to keep the Commission appraised of this issue in the future.
O. Responsibility for Second Meter

1. Staff’s Position

73. Staff agues that Aquila cease the practice of requiring customers and sellers of RECs with systems between 10kW and 100kW to pay for a second, dedicated meter as defined in the contracts submitted with the Plan.  According to Staff, Aquila should issue refunds to any customers erroneously charged for a second meter.
2. Aquila’s Position

74. In rebuttal testimony Aquila agreed with Staff that the customer or seller of renewable energy was not responsible for the installation of a second meter.  During the hearing it was confirmed that no customers had actually been charged for a second meter under these the contracts and thus no refunds are necessary. 
3. Commission Findings

75. Aquila and Staff have reached agreement on this issue and no Commission action is necessary.
P. General Concern with RECs

1. Staff’s Position

76. Staff recommends that REC-only purchases be approved only when it can be determined that the RECs were acquired through long-term contracts, and are not required for compliance elsewhere.  Additionally, Staff asks that the Commission prohibit unfettered borrowing and carrying forward of RECs.
2. Aquila’s Position

77. The REC issues raised by Staff are policy related issues and not within the scope of this docket.  Aquila recommends that they are better addressed in a formal rulemaking proceeding. 
3. Commission Findings

78. To restrict the purchase of RECs to only long-term contacts, or to prohibit the borrowing forward of RECs would be contrary to the RES Rules.  We agree with Aquila that these issues are more appropriately addresses as part of a rulemaking proceeding.  We therefore decline to issue a decision regarding this matter. 
Q. Waiver of Solar REC Requirement

1. Staff’s Position

79. Staff’s testimony suggested that, rather than approving the purchase of “questionable” out-of state RECs, the Commission should consider waiving the non-customer sited S-REC requirement in order to steer the dollars expended on those RECs to in-state development.
2. Aquila’s Position

80. This is a policy issue and not appropriately addressed in this docket.
3. Commission Findings

81. We find that, despite Staff’s concerns, the RES Rules allow QRUs to use out-of-state purchases of RECs to meet the standard.  We note that the amount of funds Aquila will use to purchase more than two years of S-RECs is a significantly small portion of its RESA collections for just one year.  We are  not persuaded by Staff’s arguments that we should override Aquila’s management discretion on this issue and waive the requirement for S-RECs.
II. ORDER
A. The Commission Orders That:
1. The Motion In Limine filed by Aquila, Inc. on March 5, 2007, is granted, in part, and denied, in part, consistent with the discussion above.

2. The Notice of Supplemental Authority in Support of the Statement of Position of Aquila, Inc filed on May 8, 2007, is accepted.

3. Aquila’s 2007 Compliance Plan is approved without modification, contingent on filing requirements discussed below.

4. Aquila shall provide information regarding the status of the second RFP issued in connection with the acquisition of non-customer sited solar electric resources no later than the close of business on July 2, 2007.  This information shall include:  a list of potential bidders, RFP due dates, system sizes, projected completion dates and estimated system cost.

5. Aquila shall provide information regarding the status of the second RFP issued in connection with the acquisition of on-site solar electric resources no later than the close of business on July 2,  2007.  This information shall include:  a list potential bidders, RFP due dates, system sizes, projected completion dates and estimated system cost.

6. Aquila shall file its monthly RESA reports incorporating Exhibits C, D, and E including the modification shown in Hearing Exhibit 18, as well as the separation of different size solar electric systems discussed in this order.  The first monthly report shall be due no later than the close of business on July 2, 2007.  Each subsequent monthly report shall be filed on the first Monday of each month.  The monthly RESA reports shall provide the verified data for years 2004, 2005, 2006 and the monthly information for 2007 as it becomes available and verified.

7. Parties shall have 14 days from the submission by Aquila of the supplemental information to provide comments to the Commission.

8.  The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the mailed date of this Order
9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATION MEETING
May 10, 2007.
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� Because the RES rules took effect on July 2, 2006, the 2007 Compliance Plans were scheduled to be filed on or before August 31, 2006.





� Although Aquila cited certain portions of Mr. Skinner’s testimony that it contended were beyond the scope of this proceeding, it did not provide an identifiable request to strike those portions.  Aquila did include a footnote on page five of its Motion which stated it elected not to include certain portions of the testimony in the Motion because it wanted the Commission to focus on the most significant legal objections to the Staff’s testimony.


� See, Docket No. 06A-534E.





� See,  Docket No. 07A-108EG.


� See, Exhibit No. 3 at p. 7, ll. 10-12; Exhibit No. 2, internal Exhibits F,G and I.
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