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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Recommended Decision No. R07-0138.  That decision sets forth the history of this rulemaking docket, and proposed rules.
2. On March 7, 2007, we issued Decision No. C07-191 which stayed the effective date of the recommended decision.  Now after having considered the recommended decision and the proposed rules, we lift the stay and adopt that decision as a decision of the Commission, with several minor changes, and set an effective date of August 1, 2007.  We make the changes on our own motion.
3. The ALJ adopted rules that contained the Commission’s old address.  We will update the rules to reflect the Commission’s new address:  1560 Broadway, Suite 250, Denver, Colorado 80202.  

4. We also correct various typographical errors.
5. In the parallel gas and electric rulemaking dockets, we made changes to language relating to contracts and tariffs.  We make the corresponding change in this docket to proposed Rule 5108(a).  Reasoning that the definitions of “rate” and “tariff” contained redundancies, the ALJ deleted the terms “tolls,” “rentals,” “charges,” and “contracts” from the definition of “tariff.”  Even though the ALJ modified the term “contracts” to “forms of contracts,” the term “contract” continues to appear in the definition of “rates,” effectively reincorporating the term “contract.”  This could have the effect of requiring utilities to file specific, executed contracts (including contracts executed by all customers, suppliers, and vendors).  Such a requirement would be contrary to the Commission's historic practice.  There are hundreds of these contracts executed on an annual basis, and many problems could arise, including internal conflicts in the rules, the necessity of waiver requests to protect specific contracts from public disclosure, and uncertainty of contract approval.  We believe that the definition of “rate” should be modified to delete the word “contract.”  

6. However, because the term “contract” is specifically derived from statute (see § 40-3-103, C.R.S.), and because of the Commission’s broad audit power (see § 40-6-106, C.R.S.), our ruling should not be construed to mean that the Commission has no discretion to mandate the filing of specific, executed contracts on a case-by-case basis.  More generally, this decision should not be construed to affect the Commission’s jurisdiction over utility contracts in any fashion.
B. Conclusion
7. We adopt Recommended Decision No. R07-0140 as a decision of the Commission with the changes discussed above.  We adopt the rules in Attachment A, set an effective date of August 1, 2007, and lift the stay issued in Decision No. C07-191.
II. ORDER

A. The Commission Orders That:

1. We lift the stay ordered in Decision No. C07-191.

2. Recommended Decision R07-0140 is adopted as a decision of the Commission with the changes discussed above.
3. The rules regulating water utilities appended to this Order as Attachment A are hereby adopted.

4. The rules shall become effective on August 1, 2007.
5. The 20-day time period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

6. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.
7. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the Office of Legislative Legal Services, for review by the Committee on Legal Services as to whether the adopted rules conform with § 24-4-103, C.R.S.
8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 25, 2007.
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