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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision R07-0139 filed by Mr. Harvey Mabis on November 9, 2007.  Mr. Mabis is a pro se participant in this docket. Mr. Mabis’ exceptions focus on the rules recommended by the Administrative Law Judge (ALJ) for towing carriers.

2. Now, having been duly advised, we deny Mr. Mabis exceptions, but make slight changes to the rules.  We adopt the rules set forth in Attachment A, set an effective date of August 1, 2007, and lift a stay of Decision R07-0139.
B. History

3. By Decision No. C06-1073, The Colorado Public Utilities Commission (Commission) issued a Notice of Proposed Rulemaking (NOPR) regarding its Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6. The NOPR was published in the Colorado Register on October 10, 2006, and began this proceeding.
4. A hearing on the proposed rules was set for November 9, 2006, at 9:00 a.m. in a Commission hearing Room in Denver, Colorado. Oral comments were presented by Commission Staff and representatives of transportation carriers.  After the hearing, and considering the comments, an Administrative Law Judge issued Decision R07-0139 which contained recommendations regarding the transportation rules.
5. By Decision No. C06-0193, issued March 7, 2007, we stayed the recommended decision.
6. The Commission repealed and reenacted its entire body of rules on April 1, 2006.  Due to the complexity of such an undertaking, the need for additional improvements to these rules is necessary.
7. In its NOPR the Commission stated that the basis and purpose of the proposed amendments was to amend emergency rules and make them permanent; make the rules related to transportation by motor vehicle consistent, to the extent possible, with other Commission rules; centralize common tariff and advice letter provisions in the Rules of Practice and Procedure and make conforming amendments to the substantive transportation rules; improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; and improve the regulation of proceedings before the Commission.
8. More specifically, the basis and purpose of the proposed rules is consistent with legislation that was enacted in 2005 and 2006. Senate Bill 05-015 gave the Commission the ability to specify financial responsibility requirements for household goods movers and motor vehicle carriers exempt from regulation as public utilities. Senate Bill 05-029 gave the Commission rulemaking and registration revocation authority over motor vehicle carriers exempt from regulation as public utilities. Senate Bill 06-094 gave the Commission additional rulemaking authority regarding the registration revocation of household goods movers and motor vehicle carriers exempt from regulation as public utilities. House Bill 06-1016 provided for the issuance of a temporary registration to operate as a household goods mover.
9. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-2-110.5(8), 40-2-116, 40-3-101(1), 40-3-102, 40-3-103, 40-3-110, 40-4-101, 40-5-105, 40-7-113(2), 40-10-105(1), 40-10-105(2)(c), 40-10-107, 40-10-110, 40-10-111, 40-10-120(4), 40-11-103(1), 40-11-105, 40-11-106, 40-11-109, 40-11-115(4), 40-13-104(1), 40-13-105, 40-13-107, 40-13-110(1), 40-14-103(2)(c), 40-14-104(1), 40-14-104(2), 40-14-106(1), 40-14-108(1), 40-14-110, 40-16-105, 40-16-103.6(1), 40-16-103.8, 40-16-104(1), 40-16-104(1.5), 40-16-105(1), 42-4-1809(2)(a), 42-4-2108(2)(a), and 42-20-202(1)(a), C.R.S.

10. Considering the limited scope of the proceeding as set forth in the NOPR and the Commission’s desire to refine the product of the preceding rulemakings, the Commission requested that interested persons limit their comments to the proposed amendments only.  This docket was not to be construed as an opportunity to reopen contentious issues that have already been resolved in preceding rulemakings.
11. We note that many of Mr. Mabis’s arguments were submitted in prior dockets to the identical rules in this docket, and the Commission has explained its position on more than one occasion.  Many of Mr. Mabis’s arguments focus not on the rules, but on related issues such as incorporation by reference, constitutional analysis, federal preemption of Commission authority, and the Commission’s authority to regulate towing carriers in general.
12. Along with his exceptions, in this docket, Mr. Mabis incorporates by reference several documents entitled ‘petition for declaratory judgment,’ each of which is applicable to a particular rule.  This is not the correct docket for the petitions, so we construe them as part of the exceptions so that the arguments may be addressed.
13. To some degree, we believe that Mr. Mabis ignored the scope of this rulemaking and our orders.  The NOPR was clear that this rulemaking was to finalize our efforts, and be a clean-up in effect, in repealing and reenacting our rules.  This was not an opportunity to reopen issues settled in prior dockets.  Thus to the extent that Mr. Mabis complains that the ALJ ignored his comments in the past, his protestations now fall on deaf ears.  It is of note that no other tow carriers, or industry associations have filed exceptions to our rules which we believe are legal and clear.
C. Discussion

14. The ALJ adopted rules that contained the Commission’s old address.  We will update the rules to reflect the Commission’s new address:  1560 Broadway, Suite 250, Denver, Colorado 80202.
1. Rule 6000.

15. Mr. Mabis files a petition for declaratory order with respect to Rule 6000 which we construe as part of his exceptions.  Generally, Mr. Mabis complains that the Commission is inconsistent when it forgoes regulation of repossession, but continues to regulate safety and insurance for consensual tows.  We do not believe, as Mr. Mabis alleges, that our safety rules and insurance requirements restrain competition.  There are numerous tow carriers in the market, and our rules do not discriminate among them.  We also do not believe as Mr. Mabis apparently alleges that we are precluded by federal law from imposing these requirements.  49 U.S.C. 14501(c) applies to transportation of property, and our rules do not touch on prices, routes, or service which is the focus of the federal statute.  For these reasons we deny Mr. Mabis’ exception to this rule.
2. Rule 6001

16. Mr. Mabis's next exception (including a petition for declaratory judgment) is to Rules 6001 and 6501.  He argues that we are not permitted to incorporate by reference other rules, or to refer to other rules or statutes.  He would prefer that we repeat all of the rules that we refer to.  This is an argument that Mr. Mabis has made before, and again, we state that he is wrong.  Section 24-4-103(12.5), C.R.S. specifically allows incorporation by reference.  In addition, there is nothing that prevents reference to rules and regulations that are not incorporated by reference.  This is a common agency practice, not only at the state level, but at the federal level, and it is perfectly legal.  Mr. Mabis also objects to our definitions as being vague.  We believe they are clear, and are readily understood by those in the industry.  We therefore deny Mr. Mabis’ exceptions on this point and decline to use his proffered language.

3. Rule 6007.

17. Mr. Mabis also filed exceptions (including a petition for declaratory judgment) regarding Rule 6007 which exceptions are difficult to understand.  He seems to argue that the Commission is preempted by federal law with respect to the insurance requirements set forth in the proposed rule on vehicles over 26,000 lbs. GVWR, but points to no federal authority.  He argues that there is a constitutional guarantee that insurance limits be uniform and that for vehicles under 26,000 lbs. GVWR, § 42-7-510, C.R.S. should apply to all vehicles.
18.  Mr. Mabis apparently disagrees that the exception clearly set forth in the first sentence of § 42-7-510, C.R.S. is applicable.  This sentence specifically excludes from the statute’s applicability trucks subject to regulation by the PUC under article 13 of Title 40, which is applicable to towing carriers.  We disagree and follow the plain language of the statute.  We believe that our insurance requirements are required for consumer protection and that they do not clash with federal requirements.  We therefore deny Mr. Mabis’ exceptions to this rule.

4. Rule 6500.

19. Mr. Mabis’ next argument is on rule 6500, specifically the portion that allows counties and municipalities to enact more stringent requirements for tow carriers.  Mr. Mabis argues that federal law prohibits state or local entities from making rules or regulations having the force of law that are more stringent than allowed under federal law.  We disagree.  Mr. Mabis complains that local law enforcement agencies discriminate against carriers by not including them on their towing rotation lists.  Mr. Mabis wants this Commission to intercede in the relationships that municipalities, in particular law enforcement agencies, have with tow carriers.   The Commission is not responsible for policing discrimination claims such as the one that Mr. Mabis makes, and we have no opinion on its validity.  We continue to believe that it is appropriate to allow municipalities to police their own streets and to enforce more stringent requirements than ours if they believe it appropriate.  We have no authority to address Mr. Mabis’ accusations that local officials are corrupt.  As we have in past proceedings, we emphasize that Mr. Mabis’ will achieve more satisfaction through the courts or the legislature.  We also decline to adopt Mr. Mabis’ suggestions for definitions.  We believe our rules are appropriate, legal, and provide the necessary guidance to tow carriers.
5. Rule 6507.
20. Mr. Mabis argues that Rule 6507 and portions of rule 6511 and 6512, which govern storage of vehicles that have been towed without consent, should be struck in part because Article 4 of Title 42 governs notification of vehicle owners that the vehicle has been towed, and because these rules are preempted by 49 U.S.C. 14501(c).  The Colorado statute that Mr. Mabis cites is applicable to abandoned motor vehicles.  We believe that the proposed notification requirements are appropriate given that vehicles are important safety tools for their owners, and deny Mr. Mabis's exceptions.  Mr. Mabis need use only one of the three options set forth -- hardly a burden.  We do however, believe that the rule could be more clear in its applicability, and redraft the rule as follows (new language is underlined):
6507.
Storage facilities.

(a)
Disclosure of facility location.  For non-consensual tows of other than an abandoned motor vehicle as provided for under paragraph (b) of this rule, within one hour of placing a motor vehicle in a storage facility, a towing carrier shall disclose the location of the storage facility using at least one of the following options:


(I)
By notifying the owner, the authorized operator, or the authorized agent of the towed motor vehicle;


(II)
By notifying the owner of the property from which the motor vehicle was towed; or


(III)
By notifying the responsible law enforcement agency having jurisdiction over the place from which the motor vehicle was towed.

Compliance with this paragraph will be considered accomplished if the location of the storage facility was provide to the property owner or the law enforcement agency in conjunction with obtaining authorization for the tow.
21. Similarly, we disagree with Mr. Mabis’ preemption argument.  The federal statute set forth a specific exception for non-consensual tows, and that statute relates to the transportation of vehicles, not their storage.  As we have remarked before, we believe that the Commission’s rules are important consumer protection regulations.  Owners need to have a guarantee that they can recover their towed vehicles.

6. Rule 6508.

22. Mr. Mabis asks the Commission to conduct a workshop on authorization for tows which is controlled by proposed Rule 6508.  We decline to do so because our rules are clear.  Commission Staff can assist tow carriers if they have questions regarding the rules governing authorization.  There is no need for a workshop.  
7. Rule 6511.

23. Rule 6511 sets forth maximum rates and terms governing tows and other activities by towing carriers such as storage of the vehicles.  Mr. Mabis believes that much of this rule is preempted by 49 U.S.C. 14501(c).  Mr. Mabis also sets forth a fee system that he believes would bring more accountability to the industry.
24. We disagree with Mr. Mabis’ preemption argument.  As he recognizes, there is an exception in the federal statute for prices of non-consensual tows.  We disagree with his hourly pricing suggestion because we believe it would be immensely more difficult to police.  The current system was adopted with input from the towing industry, and we believe the rates are just and reasonable.

25. We disagree that our other regulations are preempted, because they are not related to the transportation, the actual tow, of the vehicle.  Rather the regulations concern what happens after the vehicle is towed, what occurs when an owner arrives after the tow truck has arrived but before the vehicle is towed, and abandoned vehicles.  Mr. Mabis has not set forth a convincing argument that we are preempted.

8. Rule 6513.

26. In his incorporated petition for declaratory order, Mr. Mabis argues that rule 6513 should be struck as unconstitutional because the inspection of records, facilities and vehicles constitutes an unreasonable search.  We disagree.  The General Assembly gave this Commission the authority to conduct such inspections to protect consumers and the safety of the public, and we believe that the regulations are constitutional and crucial.  
9. Rule 6514.

27. Mr. Mabis also takes exception (including a petition for declaratory judgment) to the ALJ’s recommendation with regard to Rule 6514.  Mr. Mabis repeats his complaint that we have incorporated by reference rules related to the imposition of civil penalties, including, the rules of civil procedure.  Mr. Mabis would apparently have the Commission set forth not only those rules, but possible defenses to the imposition of civil penalties, and how our Staff arrive at the decision to issue a civil penalty assessment notice (CPAN).  We decline to do so for the reasons set forth above.  Our Staff have authority and discretion under § 40-7-116, C.R.S. as to whether to issue a CPAN, and they are consistent in using their discretion.  Only when Staff have probable cause that a violation has been committed do they issue a CPAN.  The form in which our rules appear is common, legal, and clear.  We therefore deny Mr. Mabis exceptions to this rule.
D. Conclusion

28. We find Mr. Mabis’ arguments to be unconvincing. We therefore deny his exceptions.  We adopt the rules in Attachment A, set an effective date of August 1, 2007, and lift the stay issued in Decision C07-0193.
II. ORDER

A. The Commission Orders That:

1. The Exceptions filed by Harvey Mabis on March 22, 2007, are denied.
2. The rules are modified as discussed in ¶ 20.
3. The Transportation Rules appended to this Order as Attachment A are hereby adopted.

4. We lift the stay ordered in Decision No. C07-0193.
5. The rules shall become effective on August 1, 2007.

6. The 20-day time period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

7. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.
8. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the Office of Legislative Legal Services, for review by the Committee on Legal Services as to whether the adopted rules conform with § 24-4-103, C.R.S.
9. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 25, 2007.
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