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I. BY THE COMMISSION
A. Statement.
1. This matter comes before the Commission for consideration of exceptions filed to Decision No. C07-0133 by the Colorado Office of Consumer Counsel (OCC) and Aquila, Inc., doing business as Aquila Networks-PNG and Aquila Networks-WPC (Aquila), on March 12 and 14, 2007 respectively.  This proceeding was instituted by the issuance of Decision No. C06-1060, on September 13, 2006.

2. By that decision the Commission gave notice of a proposed rulemaking (NOPR) regarding its Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Finally, that decision set the matter for hearing on November 6, 2006, at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  A hearing regarding the NOPR was held on November 6, 2006.
3. Several interested parties filed comments and also provided oral comments.  In accordance with § 40-6-109, C.R.S., the ALJ transmitted to the Commission the record in this proceeding, along with a written recommended decision.
4. On March 7, 2007, by Decision No. C07-0187, the Commission stayed the ALJ’s recommended decision to allow a review of the ALJ’s recommendations.
5. The statutory authority for the rules adopted by this order are contained in §§ 40-2-108, 40-6-101(1), 40-6-108(2), 40-6-109(5), 40-6-109.5, and 40-6-114(1), C.R.S.
6. Now, being duly advised, the Commission will lift the stay and adopt the rules, as modified by this decision.
B. Discussion
7. Attachment A shows the rules adopted by this decision in legislative format.  As indicated by Decision No. C06-1060, legislative formatting applies only to current rules (whether permanent or emergency) being modified.  In other words, current emergency rules being made permanent without modification will not be shown in legislative format.
1. Generally.
8. The ALJ adopted rules that contained the Commission’s old address.  We will update the rules to reflect the Commission’s new address:  1560 Broadway, Suite 250, Denver, Colorado 80202.
2. Rule 1004.
9. Rule 1004(y).  Reasoning that the definitions of “rate” and “tariff” contained redundancies, the ALJ deleted the terms “tolls,” “rentals,” “charges,” and “contracts” from the definition of “tariff.”  Aquila takes exception, stating that the ALJ's redundancy analysis was not the real issue.  Aquila believes that, even though the ALJ modified the term “contracts” in rule 1210 to “forms of contracts,” the term “contract” continues to appear in the definition of “rates,” effectively reincorporating the term “contract” in rule 1210.  Aquila states: that this will have the effect of requiring utilities to file specific, executed contracts (including contracts executed by all customers, suppliers, and vendors); that such a requirement would be contrary to the Commission's historic practices; that there are hundreds of these contracts executed on an annual basis; and that many problems will arise, including internal conflicts in the rules, the necessity of waiver requests to protect specific contracts from public disclosure, and uncertainty of contract approval.  Aquila believes that the definition of “rate” should be modified to delete the word “contract.”  
10. We agree that the rule should be modified, and we will grant Aquila’s Exceptions, with one caveat.  Because the term “contract” is specifically derived from statute (see § 40-3-103, C.R.S.), and because of the Commission’s broad audit power (see § 40-6-106, C.R.S.), our ruling should not be construed to mean that the Commission has no discretion to mandate the filing of specific, executed contracts on a case-by-case basis.  This decision should not be construed to affect the Commission’s jurisdiction over utility contracts in any fashion.
3. Rule 1204.
11. Rule 1204(a)(IV).  During the rulemaking, the ALJ received comment that the filing of annual reports in an executable, read-only, electronic format should not be conditional upon request by the Commission or its staff.  Comments indicated that such a request would present difficulties for large utilities having numerous employees who interface with the Commission staff.  The ALJ noted, however, that some utilities, particularly small utilities, do not necessarily have ready access to computers, and that requiring the electronic filing would be unduly burdensome to those utilities.  The ALJ indicated that, because the proposed rule as drafted cannot be broadly applied to all entities expected to comply with it, the proposed rule is not appropriate for the Rules of Practice and Procedure.  The ALJ, therefore, deleted the electronic filing requirement.

12. The OCC takes exception to the ALJ’s recommendation.  The OCC indicates that annual reports for telecommunications providers already include a requirement for the filing of electronic copies in the report's filing instructions.  The OCC also states that a number of rural telecommunications providers prefer electronic filing.  Lastly, the OCC cites benefits to the electronic filing, including calculations being built into the form and the ability to quickly correct or update data.  We grant the OCC’s Exceptions, in part.  We agree with the ALJ that the Rules of Practice and Procedure should contain provisions that are generally applicable to all persons expected to comply with those provisions.  We also agree with the ALJ that some smaller utilities simply do not have access to computers and that the electronic filing requirement would be overly burdensome for those utilities.  We will therefore alter the rule to state that electronic versions of annual reports shall be filed, unless the filing would be infeasible.

4. Rule 1210.
13. Rule 1210(a)(III)(C).  The proposed rules regarding tariffs and advice letters contained a provision requiring that, if a utility desired to receive a date stamped copy of a filed tariff or advice letter, the utility must include a self-addressed envelope with adequate postage affixed thereto.  The ALJ deleted the self-addressed, stamped envelope requirement, indicating that the rule should be "modified to allow filers to receive a date stamped copy of the filing immediately.”  The OCC takes exception to the ALJ’s modification.  The OCC indicates that there are two ways that filings are accomplished: in person and by mail.  The OCC states that eliminating the self-addressed, stamped envelope requirement would shift the financial burden to the Commission when filings are accomplished by mail.  The OCC, therefore, believes that the deleted language should be reinserted.

14. We will grant the OCC’s Exceptions in part.  The issue is not how the filing was made, but how the filing party wishes to receive the copy (either in person, or by mail).  Further, there is no reason to make this requirement specific to tariff and advice letter filings.  This type of requirement is far more general, and can also apply to applications, petitions, motions, and any other type of filing.  Therefore, we will delete rule 1210(a)(III)(C) in its entirety, and add a paragraph to rule 1204 (the general rule regarding filing), stating as follows:

A person wishing to receive a date stamped copy of any filing shall file one copy in addition to the requirements of paragraph (a) of this rule.  If the person desires that the Commission mail the date stamped copy of the filing, the person shall also include a self-addressed envelope with adequate postage affixed thereto.
15. Rules 1210(a)(IV) and (c)(V).  The ALJ deleted the proposed requirement that tariffs and advice letters be filed in the form available from the Commission or its website.  The ALJ indicated that no proposed forms were introduced into the record, giving the commenters no opportunity to evaluate the forms.  On the one hand, the ALJ stated that the Commission has an interest in creating uniformity among the various industry sectors that file tariffs.  On the other hand, the ALJ believed that adequate uniformity may be achieved on a voluntary basis through informal discussions between utility representatives and Commission staff.  The OCC takes exception to the ALJ’s recommendation.  The OCC asserts that, while adequate uniformity in tariffs and advice letters may be achieved on a voluntary basis through informal discussions between utilities and Commission staff, such uniformity may not occur without a required form in addition to informal discussions.  The OCC also asserts that standardized forms should exist outside the context of rules so that form changes can occur without the necessity of a rulemaking.  The OCC would prefer that the Commission reinsert the requirements that the ALJ deleted.
16. We will grant the OCC’s Exceptions.  There are several Commission rules that incorporate forms not found in the rules themselves.  See, e.g., rule 1208(a).  In the interests of uniformity, we will reinsert the requirements deleted by the ALJ.  However, in so doing, it is also important to note that nothing in our ruling should be construed to require the re-filing of already effective tariffs and associated advice letters merely to comply with the prescribed form.  Rather, the rule is to be interpreted on a going-forward basis only.  It also goes without saying that the forms must mirror the rules, and must not contain extraneous requirements that are not contemplated by the rules.

17. Rule 1210(b)(II).  Proposed rule 1210(b)(II) stated that initial tariffs and accompanying initial advice letters shall be filed on not less than 30-days notice, unless shortened by the Commission.  The term “initial tariff” was defined in proposed rule 1004(o) as “a tariff filed in connection with the Commission’s grant of new or extended authority to a utility.”  The ALJ indicated that it was unclear why the distinctions between tariffs and initial tariffs were necessary, or, if they were necessary, why the distinctions needed to appear in the generally applicable Rules of Practice and Procedure.  The ALJ, therefore, deleted the definition of “initial tariff” and proposed rule 1210(b)(II).  The OCC takes exception, stating that an initial tariff should be filed on not less than 30 days notice because initial tariffs require extensive review.
18. We will deny the OCC’s Exceptions.  The “initial tariff” concept was entirely deleted in the ALJ’s recommended rules; there is no reason, therefore, to require a 30-day notice for an initial tariff.  Moreover, the “initial tariff” concept is derived from the telecommunications rules.  By separate decision, we will be re-inserting the initial tariff concept in those rules.  Lastly, there is already a general requirement that tariffs be filed on not less than 30-days notice to the Commission and the public.  See renumbered rule 1210(b)(II), which was originally proposed as 1210(b)(III).  The general 30-day notice requirement is unaffected by adopting the ALJ’s recommendation.

19. Rule 1210(b)(III) [renumbered as (b)(II)].  The ALJ changed the title of this rule from "Changing existing tariffs" to "Notice."  The OCC takes exception to this change, indicating that the change may cause confusion regarding whether the rule pertains to the required notice period for changes to existing tariffs, or whether the rule provision applies to all tariffs including initial tariffs.  The OCC, therefore, states that the title should revert to "Changing existing tariffs."  We will deny the OCC’s Exceptions.  As previously noted, the ALJ entirely deleted the initial tariff concept, so it is difficult to see where the confusion would arise—the rule generally pertains to all tariff filings, “[e]xcept as otherwise permitted by law.”  Furthermore, the rule certainly is about notice.  Therefore, removing the word “notice” from the rule would be problematic.  For clarity the title of the rule will be changed to “Notice of tariff filings.”

20. Additionally, the OCC prefers that the rule read differently with regard to the exception provided in the rule.  The rule currently reads, in pertinent part, “Except as otherwise permitted by law, a utility filing a tariff shall do so on not less than 30-days notice to the Commission and the public.”  The OCC indicates that the exception should read, in pertinent part, “Except as otherwise permitted by rule or law…”  [Emphasis added.]  We will deny the OCC’s request as unnecessary.  Implicit in the OCC’s request is the notion that “law” is limited in scope.  However, “law” includes various sources, including, inter alia, statutory law, case law, constitutional law, municipal ordinances, administrative rules, and administrative orders.  See generally, Black’s Law Dictionary.  Certainly, administrative rules have the force and effect of law.  Indeed, granting the OCC’s request would create problems and questions, one of which would be the status of Commission orders vis-à-vis the exception.  We therefore decline to adopt the OCC’s suggestion in this regard.

21. Rule 1210(c)(III).  The proposed rule would have, upon Commission Staff's request, required a utility to supplement its advice letter with information that supported a conclusion that the filing was just and reasonable.  The ALJ rejected the proposed rule as unnecessary.  The ALJ reasoned that the proposed rule unnecessarily formalized an informal practice that currently works well.  The ALJ stated that utilities contacted by staff already know that staff advises the Commission regarding tariff filings, and that accommodating staff's request for additional information is a good way to obtain staff's positive recommendation to the Commission.  The ALJ noted that, if Commission staff believed a tariff to be unjust, unreasonable, or discriminatory, staff would be free to recommend suspension of the tariff.  The OCC does not necessarily agree with the ALJ’s ruling, stating that the purpose of the proposed rule was to formalize the existing informal practice for transparency.  However, the OCC also indicates that as long as staff can continue its existing informal practice, OCC has no objection to the ALJ's ruling.  We have no reason to believe that staff will be precluded from continuing its informal practice.  Therefore, to the extent that the OCC is taking exception to the ALJ’s ruling in this regard, the OCC’s Exceptions are denied.

5. Rule 1401.

22. Rule 1401(c).  The proposed rules set a new standard for permissive interventions.  The current permissive intervention rule reads, in pertinent part, as follows:

[A motion to permissively intervene] must demonstrate that the subject docket may affect the pecuniary or other tangible interests of the movant (or those it may represent) directly or substantially; subjective interest in a docket is not a sufficient basis to intervene.

The proposed rule contemplated several changes, shown in legislative format, as follows:

[A motion to permissively intervene] must demonstrate that the subject docket may substantially affect the pecuniary or other a tangible interests of the movant (or those it may represent) directly or substantially that is distinct from the interests of the general body of ratepayers; subjective interest in a docket is not a sufficient basis to intervene.

Aquila’s comments in the rulemaking noted the brief time that the current rule had been effective.  With one exception, Aquila favored the existing rule and suggested that the Commission reject the proposed rule as an unnecessary watering down of a clearly articulated standard.  Aquila's stated exception was to maintain the proposed standard requiring that movants be required to show an interest in the proceedings distinct from the general body of ratepayers.  The ALJ accepted Aquila's comments, in part.  Observing that the existing rule had been effective for only a short time, and perceiving no compelling reasons to amend the rule, the ALJ rejected the proposed changes to the rule, including Aquila's suggestion to maintain the proposed standard requiring movants to show an interest distinct from the general body of ratepayers.
23. On our own motion, after considering the comments and the ALJ’s recommendations, we will revise the rule to read, in pertinent part, as follows:

[A motion to permissively intervene] must demonstrate that the subject docket may substantially affect the pecuniary or other tangible interests of the movant (or those it may represent) directly or substantially and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.
24. We believe that this language best captures the requirements of § 40-6-109(1), C.R.S., which sets forth the two types of intervention allowed in our proceedings, intervention by right and by permission.  It is clear from the statutory language that not all persons are allowed to participate before the Commission, which has discretion as to those interventions that are not of right.  The above language alerts parties that they have to do more than demonstrate an academic interest when seeking to intervene.  The language makes clear that the burden is upon the party to show that a pecuniary or tangible interest will be substantially affected, while simultaneously ensuring that parties whose interests are not adequately represented can seek to protect those interests in Commission proceedings.
C. Conclusion

25. We thus grant the exceptions of the parties in part as discussed above.  We adopt the rules set forth in Attachment A, set an effective date of August 1, 2007, and lift the stay we ordered in Decision No. C07-0187.

II. ORDER

A. The Commission Orders That:

1. The stay that the Commission ordered in Decision No. C07-0187 is lifted.

2. The exceptions filed by the Office of Consumer Counsel, and Aquila, Inc., are granted in part, consistent with the Discussion paragraphs, above. 

3. The Rules of Practice and Procedure appended to this Order as Attachment A are hereby adopted.

4. The rules shall become effective on August 1, 2007.
5. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

6. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the Office of Legislative Legal Services, for review by the Committee on Legal Services as to whether the adopted rules conform with § 24-4-103, C.R.S.
7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
April 25, 2007.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RON BINZ
________________________________


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners


L:\final\C07-0337_06R-488ALL.doc:lp









12

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












