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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) of Commission Decision No. C07-0184 (Initial Decision), filed on March 26, 2007, by Level 3 Communications, LLC (Level 3).

2. This matter involves Level 3’s Petition for Arbitration pursuant to Section 47 U.S.C. 252(b) for rates, terms and conditions of interconnection with Qwest Corporation (Qwest).  In Decision No. C07-0184, the Commission decided against Level 3, and selected Qwest’s language for the terms and conditions to be used in the interconnection agreement between the two carriers.

B. Background

3. Level 3 filed its original notice of Petition for Arbitration on May 13, 2005.  Qwest filed its response on June 7, 2005.  The Commission referred the matter to an Administrative Law Judge (ALJ) by minute entry for an initial Commission decision pursuant to § 40-6-109(6), C.R.S.  We took note of this assignment in Decision No. C05-0634.  On June 7, 2005, the ALJ approved an initial procedural schedule proposed by the parties which set the matter for hearing in the middle of August, 2005.  Due to requests by the parties, the hearings were finally rescheduled for January 24-27, 2006, and were held as scheduled.  Level 3 and Qwest expressly waived the nine month arbitration timeframe contained in § 252(b)(4)(C) of the Telecom Act.

4. Post hearing statements of position were originally due on February 10 and February 17, 2006, but were accepted on March 8 and March 28, 2006, at the request of the parties.  On April 5, 2006, the parties requested permission, which was granted, to submit a revised joint issues matrix to correct the matrix originally filed on January 6, 2006.  Between April 5, 2006 and February 20, 2007 the parties filed five notices of supplemental authority into the record.  On March 6, 2007, the Commission issued its Initial Decision.

5. Now having been advised in the matter, the Commission denies Level 3’s Application for RRR, and addresses Level 3’s arguments in the order they are presented.  

C. Discussion
1. Commission Procedural Errors

6. Initially, Level 3 argues that the Commission’s decision violates its own rules by issuing the initial decision when it did not preside over the hearing.  Level 3 states that “[M]uch to [its] surprise, the initial decision was provided by the commission rather than the ALJ who heard the evidence.”  Level 3 may also be surprised to learn that we issued Decision No. C05-0634, in which we noted that we referred the matter to an ALJ for issuance of an initial Commission decision.  The Commission may do so pursuant to § 40-6-109(6), C.R.S., and it is odd that only at this late date, after the Commission has ruled against it, does Level 3 complain.
  

7. Level 3 argues that the Commission did not state why due and timely execution requires that the ALJ decision be omitted, but then provides the self-evident reason: this case, which was involved and complicated, needed to be concluded.  The Commission’s calendar did not allow us the time to hold the hearings and draft the decision.  This procedural decision was made by minute entry, which is on the record, and was noted in a Commission decision mailed to the parties.  That the parties waived the statutory deadline for a decision is of no import.  Level 3 and Qwest (and their customers) deserved a decision sooner rather than later, the procedure adopted by the Commission was suited to that end, and was expressly permitted by statute.  Section 40-6-109(5), C.R.S provides:

The commission may make the initial decision in cases where it has not presided at the taking of evidence, and the recommended decision of the individual commissioner or administrative law judge may be omitted in any case in which the commission finds upon the record that due and timely execution of its functions imperatively and unavoidably so requires.

As noted by Level 3, we stated in ¶ 3 of the decision our need to have the ALJ issue the initial decision.  We believe we have met our obligations under the statute, and believe we need not set forth an exhaustive list of reasons.

8. Level 3 also argues that the Decision violates Level 3’s due process rights because it is based upon the arguments of the parties.  We believe that to be appropriate.  Why should the Commission not base its decision on the parties’ arguments?  The proceedings before the Commission are adversarial in nature, and it is our duty to evaluate the arguments, and base our decision on the most meritorious.  We note that while Level 3’s statement of position does cite to the transcript, its arguments are overwhelmingly legal in nature, basically arguing that FCC decisions, FCC rules, case law and statutes require an outcome in its favor.  One need only review the table of contents of Level 3’s statement of position to see this, and a more in-depth review of the text of the pleading confirms that Level 3’s arguments are legal in nature.  In any event, we reject the proposition that we did not consider the transcripts and record, and do not dispute the vast majority of Level 3’s factual assertions.  However, we believe that as demonstrated by the parties’ statements of position, legal determinations control the outcome in this matter, rather than the technical facts.

9. Level 3 implies that a district court would overturn the Commission’s decision, and cites J.C. Trucking, Inc. v. Public Util. Comm’n, 776, P.2d 366 (Colo. 1989), Consolidated Freightways Corp. v. Public Util. Comm’n, 406 P.2d 73 (Colo. 1965) and Home Builders Association of Metropolitan Denver v. Public Util. Comm’n, 720 P.2d 552 (Colo. 1986) for the proposition that in issuing the decision without presiding over the hearing, the Commission has not regularly pursued its authority and that its decision is not supported by the record.  But the cases chosen by Level 3 do not paint a complete picture.  The record in this matter includes the parties’ statements of position, and the parties’ legal arguments. We believe the record adequately supports our decision.

2. Commission Decision on VoIP Intercarrier Compensation Rates

10. Level 3 next objects to our decision to refrain from determining intercarrier compensation rates for VoIP traffic, claiming that the Commission’s forbearance delays business and consumer access to broadband service in Colorado.  Level 3 argues that the Commission’s decision is contrary to Colorado’s governing policy, that the Commission has no authority to refuse to make a decision on this disputed issue, and that the FCC has since ruled on this issue and the Commission should adhere to that ruling.   We note that we did not fail to rule on the issue, rather we made a conscious policy decision to wait for direction from the FCC.

11. Level 3 cites campaign language from Governor Ritter’s campaign, and prior comments by Chairman Binz in his capacity as chairman of the Competition Policy Institute, in a proceeding before the FCC, in what must be an attempt to corner the Chairman, if not the entire Commission and force it into a ruling in its favor.  This argument verges on being disrespectful and also fails to recognize that there are two other Commissioners, appointed by former Governor Owens.  Further, Chairman Binz obviously has a different role as Chairman than he did as an advocate in the proceeding before the FCC.
12. Once again, we state that carriers, including wholesale carriers, have a general duty to interconnect under § 251 of the Act.  This is what the FCC’s Time Warner decision, to which Level 3 refers, states.  It does not support Level 3’s argument that the Commission should set a rate of $0.0007/min, and does not trump the Vonage decision language cited by this Commission in the Initial Decision.  The FCC, in paragraph 17 of the Time Warner decision, explicitly states, “[W]e do not, however, prejudge the Commission’s determination of what compensation is appropriate, or any other issues pending in the Intercarrier Compensation Docket.”  
13. This Commission has never asserted that there is no right to interconnect.  Rather, we took the same route that the FCC did in the Time Warner proceeding by declining to determine what rate is appropriate.  We do not dispute (or address) Level 3’s contention that it is using interconnection trunks to carry all types of traffic with other RBOCs; that it has built out facilities such that Qwest is kept whole for transporting VoIP; or that this traffic differs from transporting a traditional local call over those same facilities.  Nothing submitted by Level 3 convinces us our decision was in error.  

14. We have met our obligations under § 252(b)(4)(B) because we have responded to the request for arbitration, and have addressed the issue:

Pursuant to FCC regulations, a state utility commission "fails to act" if it fails to respond within a reasonable amount of time to a request for mediation or arbitration. 47 C.F.R. § 51.801(b). If a state utility commission fails to act, the carrier's exclusive remedy is to present the issues and agreement to the FCC and to seek judicial review of any FCC determinations on those issues. 47 U.S.C. § 252(e)(4).  MCI Telecommunication Corp. v. Bell Atlantic Pennsylvania
271 F.3d  491 501 (3rd Cir. ,2001).
15. In a proceeding before the FCC, Autotel’s Petition for Preemption of Jurisdiction  was denied because the Colorado PUC acted on Autotel’s petition despite dismissing it on procedural grounds.
  In this matter Level 3 participated in a hearing, and had opportunities for administrative appeals, far more than Autotel received.  Moreover, we have addressed both parties’ positions on this issue and found them wanting.  This does not constitute a failure to act.  We believe it prudent to wait for the FCC to set the intercarrier compensation rate since it indicates that it will preempt state commissions.  Setting a rate now will cause more uncertainty and confusion in the long run.

3. FGD and LIS Trunks
16. Here too, Level 3 has chosen to cite gubernatorial campaign material in a somewhat disrespectful argument. Level 3 argues that the Commission’s decision to require the use of Qwest’s FGD trunks as a single trunking option is in error.  Level 3 states that § 251(c)(2) of the Telecommunications Act obligates Qwest to interconnect with Level 3 for the transmission of telephone exchange service and exchange access.  We agree that Qwest must allow interconnection under § 251(c)(2), but restate that we do not believe that the statutes and rules cited by Level 3 require that Local Interconnection (LIS) trunks be provided for the transport of all traffic including interexchange traffic. 

17. It may be inferred, but it is not explicitly stated in our Initial Decision, that we agree with Qwest’s argument that interconnection rights under § 251(c) do not apply to interexchange traffic.  To be clear, we agree with Qwest that Level 3 may not interconnect with Qwest’s network under § 251(c)(2) for the purpose of terminating interexchange traffic.  Level 3 argues that § 251(c)(2) contains no jurisdictional restrictions, and includes all traffic, but Level 3 provides no authority for its proposition that “telephone exchange service and exchange access,” as set forth in § 251(c)(2), includes interexchange traffic.  In fact the Local Competition Order explicitly states otherwise.
  As such, Level 3’s argument of technical feasibility, an argument borne from § 251(c), is not applicable. 

18. Similarly, we are not pursuaded by Level 3’s arguments about billing systems.  For interexchange traffic, the Commission is right to be concerned about the ability of Qwest to report call data to other carriers.  We also disagree with Level 3’s discrimination arguments because discrimination is based on how other carriers have been treated in the past, not how they may be treated in the future.  In addition, there is no guarantee that other carriers will in fact opt into Level 3’s proposed agreement.

19. We reiterate that Level 3 is not required to use duplicative trunks. Instead, it has a business decision to make:  use LIS trunks and FGD trunks in combination, or send all traffic over the FGD trunks. 

20. Level 3 misconstrues our language in the Initial Decision concerning our refusal to make a decision that would potentially have the effect of increasing the costs and changing the processes of other carriers not parties to this Arbitration. Level 3 interprets this language to mean that we are only concerned with Qwest’s additional costs and not Level 3’s. This is not the case. However, the FCC states explicitly that a carrier seeking an expensive but technically feasible interconnection “would pursuant to section 252(d)(1) be required to bear the costs of that interconnection, including a reasonable profit.”  We believe this to be such a situation.  

4. VNXX Traffic

21. Level 3 argues that we erred in rejecting its argument that the terms of the FCC’s April 2001 ISP Remand order required compensation at $0.0007 per minute for all ISP-bound traffic.  We simply have a different reading of the ISP Remand order than Level 3, a reading that has been made consistently by this Commission and upheld by the Courts.  In addition, Level 3 argues that the Commission’s policy is discriminatory as between Level 3 and Qwest because there is no functional difference between FX and VNXX service.  According to Level 3, in each case, customers are provided a local number within a calling area, even though the customer’s location is outside that area.  This allows the customer to be contacted through a local call, even though the end points of the calls are in different exchanges.  Level 3 states that the only real difference between FX and VNXX service is technical, a private line or special access circuit for FX, while VNXX uses a single switch that serves both the area in which the customer wants the number (the foreign exchange), and the area in which the customer is located.  Level 3 states that no CLEC private line or special access connection is needed because the CLEC does not have preexisting switches in the two areas to connect as the ILEC does.  Functionally the two are equivalent, argues Level 3, and to treat the calls differently is discriminatory; Qwest is permitted to charge reciprocal compensation when their end users dial the ‘local number’ (of the distant customer) while Level 3 may not under the Initial Decision.

22. We disagree with Level 3 as to what policy is best for Colorado.  As we have stated in prior arbitration decisions on this same issue, “regardless of what the service is called, [any service] that does not meet our approved definition of exchange service is an interexchange toll service. The calling party and called party must both be physically located in the same local calling area for the call to be a local call for reciprocal compensation purposes. Calls originating from and terminating to customers that are physically located in different local calling areas are interexchange.”
   Level 3 recognizes that it asks the Commission to overturn the fundamental basis on which it analyzes telecommunications traffic, namely that calls should be classified based on the location of each party.  It is true, as Level 3 states, that the initial decision upholds the ‘historically well established distinction between long-distance calls and local calls.’   The FCC has not yet departed from this regulatory terminus, and we decline to do so here.
  As discussed by the United States District Court for Washington in a recent decision involving Level 3, in the ISP Remand Order, the FCC did not eliminate the distinction between “local” and “interexchange” traffic.   “Congress, in passing the [Act], did not intend to disrupt the pre-[Act] access charge regime, under which ‘LECs provided access services … in order to connect calls that travel to points—both interstate and intrastate—beyond the local exchange.’”

23. We restate that “[I]t has been this Commission’s position, in several cases, that the disallowance of reciprocal compensation for ISP-bound traffic best comports with § 251(c)(2)(D) of the Act which requires that interconnection be on rates, terms and conditions that are just, reasonable and nondiscriminatory.  By eliminating an unintended arbitrage opportunity, this outcome encourages the efficient entry of competitors into the residential market.  Thus, the outcome is pro-competitive and anti-subsidy.  ISP users pay for what they use; competitors can serve them accordingly; and non‑ISP-users do not have to pay for services they do not use.”
  The position advocated by Level 3 permits regulatory arbitrage, and as a result is in conflict with the FCC’s effort in moving towards a bill and keep system.  

D. Conclusion

24. Consistent with the above discussion, we deny Level 3’s Application for RRR.

II. ORDER

A. The Commission Orders That:

1. Level 3 Communication LLC’s Application for Rehearing, Reargument, or Reconsideration is denied.  

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
April 23, 2007.
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� We note as well that it has always been this Commission’s practice to refer matters to an Administrative Law Judge for initial Commission decisions in Arbitration proceedings and we have not deviated from this practice. 


� See, In the Matter of Petition of Autotel Pursuant to Section 252(e)(5) of the Communications Act of 1934, as Amended, for Preemption of the Jurisdiction of the Arizona Corporation Commission Regarding Arbitration of an Interconnection Agreement with Qwest Corporation. WC Docket No. 06-134, DA 06-1997, October 6, 2006.  The, petition also named the Colorado Commission as well as three other state commissions.





� See First Report and Order, In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 11 F.C.C.R. 15499, ¶¶ 190-91 (1996).


� See Decision No. C03-1189 in Docket No. 03B-287T.


� We question whether this docket is the appropriate forum to revisit the distinction between local and long-distance calls.  Rather, a rulemaking proceeding would be more appropriate since all carriers would be affected.


� Qwest Corporation v. Washington State Utilities and Transportation Commission. 2007 WL 1071956 (W.D. Wash. April 9, 2007.)


� Decision No. C03-1189.








11

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












