Before the Public Utilities Commission of the State of Colorado

Decision No. C07-0306
Docket No. 06A-478E

C07-0306Decision No. C07-0306
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-478EDOCKET NO. 06A-478E
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR APPROVAL OF ITS 2007 RENEWABLE ENERGY STANDARD COMPLIANCE PLAN AND FOR WAIVER OF RULE 3661(f)(I).
ORDER GRANTING EXCEPTIONS
Mailed Date:  April 20, 2007
Adopted Date:  April 11, 2007
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Interim Order R07-0167-I (Interim Order) filed by Public Service Company of Colorado (Public Service) on March 19, 2007.  In the Interim Order, Administrative Law Judge G. Harris Adams (ALJ) ordered that counsel for the Colorado Solar Energy Industries Association (CoSEIA) was entitled to access to information contained in the.  The ALJ further held that counsel for CoSEIA was prohibited from disclosing any of the highly confidential information, in any form, to his client, CoSEIA.

2. Public Service took exception to the ALJ’s findings.  According to Public Service, the highly confidential information should not be disclosed to any person in a position to represent competing bidders, in order to preserve the integrity of the bid process.  Public Service represents that its customers could be harmed by any disclosure that could potentially taint the competitive procurement process.  

3. In its response to Public Service’s exceptions, Western Resource Advocates (WRA) argues that when balancing the need for confidentiality with the public’s right and interest in understanding the basis for the Commission decision affecting their utility resource choices, the bidder information does not rise to the level of highly confidential material and may not need to be kept confidential at all.

4. Now, being fully advised in the matter, we grant Public Service’s exceptions consistent with the discussion below.

B. Background

5. Public Service filed its Second Motion for Extraordinary Protection of Bid and REC Pricing Information (Motion), where it sought extraordinary protection for information contained in Public Service witness Beth Chacon’s supplemental direct testimony as described above.  The information for which Public Service sought extraordinary protection dealt with what Public Service characterized as highly confidential bid and REC pricing information.

6. Specifically, Highly Confidential Supplemental Exhibit BJC-1 is a series of multi-page spreadsheets.  One spreadsheet provides bidder specific information regarding each of the 85 bids submitted in response to Public Service’s December 2006 Solar Request for Proposals.  A second spreadsheet provides the number of RECs by year, through a twenty year period, for each of the 85 bids.  The third spreadsheet indicates the price of each REC by year, through a twenty year period for each of the 85 bids.  A fourth spreadsheet indicates the resulting product of the number of RECs indicated in the second spreadsheet multiplied by the price of the RECs as indicated in the third spreadsheet.  A fifth spreadsheet “levelizes” the costs of each of the 85 bids by using the costs from the fourth spreadsheet and using a net present value figure so the bids can be compared on an equal basis.

7. Highly Confidential Supplemental Exhibit BJC-2 indicates the redacted figures from Supplemental Exhibit BJC-2, which was provided with Ms. Chacon’s public version of her pre-filed testimony.  The four redacted figures include the REC price, the REC costs, and the variance of these figures from the figures originally included in Public Service’s August 31, 2006 Compliance Plan for solar electric systems greater than 100 kilowatts (kW) in size.
8. The ALJ noted in the Interim Order that the only information Public Service wishes to keep highly confidential relates to the details of the bids themselves and Public Service’s evaluation of those bids, as well as this same information it used to calculate the REC price that will be included in the 10-100 kW Medium Size Offer as described in Ms. Chacon’s testimony labeled as highly confidential.

9. Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(a)(III) requires the party (here, Public Service) seeking extraordinary protection to show good cause as to why the subject information requires extraordinary protection.  CoSIEA opposed Public Service’s request for extraordinary protection.  

10. In noting CoSEIA’s responsibility in challenging Public Service’s request, the ALJ correctly characterizes CoSEIA’s burden.  According to the ALJ, because agency rules are presumed valid, CoSEIA bears the burden of proof to establish their invalidity by demonstrating the Commission exceeded its authority.  The ALJ found CoSEIA failed to demonstrate the Commission exceeded its powers in adopting the Rules of Practice and Procedure, and specifically, the Commission rules relating to confidentiality.  The ALJ noted that the Commission’s rules and procedures were “carefully crafted to ensure that all parties that appear before this Commission are afforded adequate due process protections.  The Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.”

11. Addressing due process concerns, the ALJ provided that “[c]onsistent with the Commission’s rules, the interests must be weighed of both protecting the confidential data and providing due process.”
  Further, the ALJ noted that this Commission has recognized and considered due process concerns when risk existed of excluding the party carrying a burden of proof from accessing evidence.

12. While the ALJ found that CoSEIA demonstrated little specific need to access the highly confidential information, other than a broad policy statement relating to meaningful participation in the proceeding, he none-the-less granted Public Service’s Second Motion for Extraordinary Protection of Bid and REC Pricing Information, with the caveat that counsel for CoSEIA would be provided access.  The ALJ further held that counsel for CoSEIA would be prohibited from disclosing the highly confidential information in any form, to his client, CoSEIA.

C. Analysis

13. Public Service reiterates in its exceptions that the proprietary information should not be disclosed to any person in a position to represent competing bidders.  Public Service argues that in order to protect the bid process, it does not want bidders to see what each other has bid.  Public Service posits that disclosure of bid information would only provide price and market information to bidders that would allow them to adjust their bids upwards in the next round.  According to Public Service, the Company and its customers could be harmed by any disclosure that would taint the competitive procurement process.

14. Public Service points out that there is an appropriate balance between the need for regulatory disclosure of bids so that the Company’s bid selection can be reviewed, and the need to protect the bid process itself from taint.  Public Service takes the position that the balance is properly struck by giving access to bid information only to Commission Staff and the OCC.  This allows those parties to adequately review and comment to the Commission on whether any issues exist with the selection of winning bids.

15. Regarding the availability of other information relating to the bid process, Public Service represents that it is making all other aspects of the process used to solicit the December 2006 RFP bids public.  Public Service indicates that the RFP itself is a public document which it filed as part of its Supplement to Application for Approval of Compliance Plan on January 12, 2007, as well as its public testimony and exhibits in this docket.  

16. In determining whether legal counsel for CoSEIA is entitled to access to the highly confidential information in question, we must weigh the due process concerns of both CoSEIA and Public Service.  The right of confrontation and cross-examination in administrative proceedings stems from the due process clause of the U.S. Constitution
 and the state statutes governing administrative agencies.  The constitutional guarantee of substantive and procedural due process applies to administrative as well as to court proceedings.
  Before an administrative agency may make a determination which disposes of life, liberty, or property, an opportunity for a fair hearing must exist.
  The extent to which due process rights must be granted to a party or witness in an agency proceeding depends on the extent of potential loss.  While it appears that CoSEIA argues
 that due process rights constitute a monolithic concept unmoving in its application, we find that is not necessarily the case.  The more “grievous” the loss, the greater the availability of due process protections.
  

17. Legal rights can be substantially affected by agency adjudications.  As such, the due process rights granted in adjudicatory hearings have included the right to confrontation and cross-examination of adverse witnesses.
  Nevertheless, the right to cross-examination is not absolute.
  The Supreme Court has held that in some circumstances, the right of cross-examination, although required by due process, may be dispensed upon a showing of good cause.
  The minimum requirements of due process include the right to confront and cross-examine adverse witnesses, unless the hearing officer specifically finds good cause for not allowing confrontation.

18. Based on this analysis, we must determine the interests and possible harm to both Public Service and counsel for CoSEIA in our determination here.  Public Service argues that the bid information in question should not be disclosed to any person in a position to represent competing bidders.  Further, an intervenor should explain to the Commission why the bid information is necessary for that intervenor to pursue its position in the docket before it is provided access to the highly confidential information.  Public Service contends the intervenor should carry some burden as to why access to the information is necessary.

19. CoSEIA contends that denying it access to the confidential information “would effectively bar it from meaningful participation in the proceeding, thereby depriving it of the right to counsel, the right to be heard in the determination of matters by which it is affected, and the right to inquire further of the facts alleged, the circumstances in which such facts take life and become meaningful, and to offer to the Commission a perspective not limited to that of individuals and agents holding the formidable combination of both monopoly of economic right to serve electricity customers within its territory, and the government monopoly of physical enforcement power.”

20. Counsel for CoSEIA maintains that, subject to execution of a confidentiality agreement, he should be allowed to see all relevant information in a legal proceeding, with the exception of issues of national security.
  CoSEIA further argues that Public Service’s concerns regarding the integrity of the bid process and potential harm to it and its customers have not been demonstrated through competent expert testimony explaining how the integrity of the bid process might be harmed, or how any disclosure to CoSEIA’s legal counsel might taint the competitive procurement process.

21. As represented by Public Service and CoSEIA, these are the interests we must balance in determining whether counsel for CoSEIA may have access to the highly confidential information.
  As indicated by the ALJ in the Interim Order, CoSEIA has “demonstrated little specific need to access to [sic] the highly confidential information other than to conclude”
 that without the information, CoSEIA is barred from meaningful participation in the proceeding and is therefore deprived of the right to counsel and the right to be heard.  

22. While the ALJ found that the Commission’s policy justifies and supports restricting CoSEIA’s access to the highly confidential information, the increased risk of disclosure to CoSEIA’s counsel pursuant to the appropriate protections is miniscule and therefore, CoSEIA’s counsel was entitled to access to the highly confidential information, but was barred from sharing the information with his client.  We disagree in part with this line of reasoning.  

23. In determining the extent of disclosure of the highly confidential information, we find that precluding access to the information at issue to counsel for CoSEIA does not deprive counsel or his client from meaningful participation in this proceeding.  In reaching this conclusion, we note Public Service’s representation that other than the specific details of the bids, it is making public all other aspects of the process it used to solicit the December 2006 RFP bids in question.  In addition, the remainder of Public Service’s pre-filed testimony and exhibits in this docket are also public.  

24. We also take particular note of the ALJ’s findings that counsel for CoSEIA demonstrated little specific need to access the highly confidential information.  While the Commission’s confidentiality rules require a showing of good cause to grant extraordinary protection, an intervenor requesting access to that information must also demonstrate good cause to access the highly confidential information.  It is then incumbent upon us to balance the competing interests and arguments, to arrive at a conclusion that serves the substantive and procedural due process rights of the competing parties, and their respective interests.  However, here, because CoSEIA failed to provide a sufficient reason for access to the information, our analysis is necessarily handicapped.

25. It is also important to point out that the Commission’s rules provide an alternative for access to the very information CoSEIA requests access to here.  Rule 3555(m)(III) states:

A QRU is not required to accept any bids and may reject any and all bids offered.  However, each solicitation shall culminate in a report detailing the outcome of the solicitation and identifying which bids were selected, which were rejected, and why.

Clearly, this rule provides a mechanism for access to the information sought by CoSEIA regarding specific bid information.  While Public Service has the option to seek extraordinary protection of certain aspects of this information, a determination would be made on a case-by-case basis as to which parties would have access to such reports and the extent of that access.

26. We further note that our finding here does not preclude counsel for CoSEIA from cross-examining Public Service witnesses during hearings on the underlying structure and formulas utilized to reach its conclusions as represented in the highly confidential information.  Public Service requested extraordinary protection of the products and sums as represented in the highly confidential exhibits.  This certainly does not impede an intervenor’s counsel from inquiring into the underlying methodology utilized.

27. Therefore, we grant Public Service’s exceptions consistent with the discussion above and preclude access to any intervenor or its legal counsel with the exception of Commission Staff, the OCC, the Commissioners, their advisors and each of those parties’ legal counsel.  We again note that counsel for CoSEIA, by this ruling, is not precluded from eliciting information regarding the underlying structure of the data and its analysis contained in the confidential information at issue.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Public Service Company of Colorado to Interim Order No. R07-0167-I are granted consistent with the discussion above.

2. Access to the Highly Confidential Supplemental Direct Testimony of Public Service witness Beth Chacon and Highly Confidential Exhibits BJC-1 and BJC-2 dealing with Highly Confidential bid and Renewable Energy Credit (REC) pricing information is limited to Commission Staff, the Colorado Office of Consumer Counsel, the Commissioners, their advisory staff and each parties’ legal counsel.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 11, 2007.
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� See, Interim Order of the Administrative Law Judge, Decision No. R07-0167-I, issued February 26, 2007 at ¶ 24.


� Id. at ¶ 29.


� Id. at ¶ 30, citing Commission Decision No. C04-1249.


� See, Fifth and Fourteenth Amendments to the United States Constitution.


� Galvan v. Press, 347 U.S. 522, 74 S.Ct. 737 (1954) reh’g denied, 348 U.S. 852, 75 S.Ct. 17 (1954).; Shaughnessy v. United States, 395 U.S. 206, 73 S.Ct. 472; Lichter v. United States, 334 U.S. 855, 81 S.Ct. 33 (1960).


� Morgan v. United States, 298 U.S. 468, 56 S.Ct. 906 (1937); Hannah v. Larche, 363 U.S. 420, 80 S.Ct. 1502 (1960), reh’g denied, 364 U.S. 855, 81 S.Ct. 33 (1960).


� Notably, CoSEIA did not file a response pleading to Public Service’s exceptions to the Interim Order.  Consequently, we rely on the arguments raised by CoSEIA in its February 6, 2007 pleading opposing Public Service’s Second Motion for Extraordinary Protection as reflected in the Interim Order.


� Joint Anti-Fascist Refugee Comm. V. McGrath, 341 U.S. 123, 168 71 S.Ct. 624 (1951).


� Hannah v. Larche, note 6 supra, 363 U.S. 442.


� Gailins v. INS, 147 F.3d 34, 46 n.7 (1st Cir. 1998); Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 880 (1st Cir. 1978), cert denied, 439 U.S. 824 (1978); 825 F.2d 1188 (7th Cir. 1987), cert denied, 484 U.S. 1042 (1988); Villegas-Valenzuela v. INS, 103 F.2d 805 (9th Cir. 1996).


� Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593 (1972)


� Id. 408 U.S. at 488, 489.





� See, Interim Order at ¶ 18.


� Id. at ¶ 19.


� We note that while CoSEIA also argued the constitutionality of the Commission’s confidentiality rules, we do not take up that argument here.  We agree with the ALJ that CoSEIA failed to meet its burden establishing the invalidity of the Commission’s confidentiality rules because they did not demonstrate that the Commission exceeded its authority in promulgating those rules.


� Id. at ¶ 34.
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