Before the Public Utilities Commission of the State of Colorado

Decision No. C07-0173
Docket No. 06A-348FG

C07-0173Decision No. C07-0173
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-348FGDOCKET NO. 06A-348FG
IN THE MATTER OF THE APPLICATION OF EASTERN COLORADO UTILITY COMPANY FOR AN ORDER APPROVING THE FRANCHISE AGREEMENT WITH THE TOWN OF WATKINS, COLORADO, AS WELL AS THE ISSUANCE OF A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY RELATIVE TO SUCH FRANCHISE AND THE SERVICES PERFORMED PURSUANT TO THE TERMS THEREOF.
DECISION granting motion
Mailed Date: February 28, 2007
Adopted Date: February 28, 2007
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a motion to alter or amend a prior Commission decision, filed by Eastern Colorado Utility Company (Eastern) on February 9, 2007.  The motion is unopposed.
2. On June 12, 2006, Eastern filed an application for a certificate of public convenience and necessity (CPCN) to exercise franchise rights in the newly created town of Watkins, which was incorporated on July 19, 2004.  This application was granted in Commission Decision C06-0907.
3. Eastern has collected franchise fees pursuant to its franchise agreement with Watkins, as approved by the Commission Decision, and there has been no indication whatsoever, that its service in Watkins has been substantially inadequate.
4. During the general election in November of 2006, the Watkins citizenry voted to discontinue the town’s incorporation.  Watkins’ last day as a municipality was November 30, 2006.  Eastern included a copy of Resolution No. 25-2006, “A Resolution Discontinuing the Town of Watkins, effective November 30, 2006” with its motion.  Eastern stopped collecting franchise fees from its customers in Watkins as of that date.
5. Once a utility has been granted an initial CPCN pursuant to § 40-5-102, C.R.S. to serve the area within the municipality, that utility has the right and obligation to serve the geographic area within the municipality with or without a franchise agreement, unless the municipality determines it wishes to provide utility services within its boundaries.  See, Union Rural Elec. Ass’n v. Town of Frederick, 629 P.2d 1093 (Colo. App. 1981).  
6. The lapse of a franchise agreement with a municipality does not preclude a properly certificated utility from continuing to serve that municipality.  Only upon a showing that a utility is unwilling or unable to serve a particular area may a right granted pursuant to § 40-5-102, C.R.S. to serve a certificated area be revoked.  See Public Service Co. of Colorado v. Public Utilities Comm'n 765 P.2d 1015 (Colo. 1988).

7. Because Watkins no longer exists as a municipality, we grant Eastern’s motion.  As noted by Eastern, the area within the former Town of Watkins lies wholly within an area for which the Company received a CPCN to provide service in Decision No. C95-720.  The franchise agreement between Watkins and Eastern is void.  However, as discussed above, Eastern still has a duty and the exclusive right to provide service to its customers in the territory covered by the franchise agreement.
B. Conclusion
8. We grant Eastern’s motion because Watkins no longer exists as a municipality, and because Eastern continues to have the right and duty to provide service within the area previously covered by its franchise agreement with Watkins.  The franchise agreement with Watkins is void.  Eastern may no longer collect fees from ratepayers pursuant to its franchise agreement with Watkins.
II. ORDER

A. The Commission Orders That:

1. The motion filed by Eastern Colorado Utility Company (Eastern) is granted.
2. We amend our prior decision in this docket to show that the franchise agreement between Eastern and the Town of Watkins has become void due to the decision of the citizenry to revoke Watkins’ municipal status.

3. Eastern continues to have the exclusive right and obligation to provide gas service to customers in the area formerly covered by its franchise agreement with Watkins.
4. Eastern shall not collect franchise fees as required by its franchise agreement with the former Town of Watkins.
5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 28, 2007.
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