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I. BY THE COMMISSION

A. Statement

1. On October 3, 2006, Kinder Morgan, Inc. (Kinder Morgan or KMI), Rocky Mountain Natural Gas Company (Rocky Mountain), KN Wattenberg Transmission LLC (KN Wattenberg or KNW), KM Retail Utility Holdco, LLC (KMRUH), Source Gas Distribution LLC (Source Gas Distribution or SGD), Knight Holdco LLC, and Knight Acquisition Co. (collectively, Joint Applicants) filed a Verified Joint Application (Application) asking the Commission "to approve a transaction by which certain members of Kinder Morgan's management and other investors … will indirectly acquire most of Kinder Morgan's publicly-owned stock and in so doing, Kinder Morgan will become a privately owned entity." 
  Application at 1-2.  The Joint Applicants also seek Commission approval of an internal restructuring whereby Kinder Morgan's public utility assets and Certificates of Public Convenience and Necessity (CPCNs) would be transferred to SGD, as set out in the Application.
  This filing commenced this proceeding. 

2. The Commission gave public notice of the Application filed October 11, 2006 (Notice). 
  In the Notice, the Commission established an intervention period and a procedural schedule.  The procedural schedule was vacated by Decision No. R06-1328-I.

3. A M Gas Transfer Corp. (A M Gas) filed a Petition to Intervene.  Leave to intervene was granted in Decision No. R06-1392-I.

4. The Colorado Hotel and Lodging Association, Inc. (CHLA) filed a Petition for Leave to Intervene.  Leave to intervene was granted in Decision No. R06-1392-I.

5. The Colorado Office of Consumer Counsel (OCC) filed an Intervention of Right and Request for Hearing.

6. Seminole Energy Services, LLC (Seminole Energy) filed a Petition for Leave to Intervene.  Leave to intervene was granted in Decision No. R06-1392-I.

7. Staff of the Commission (Staff) filed a Notice of Intervention pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a), and Request for Hearing.  Staff intervened of right.

8. The parties here are the Joint Applicants, A M Gas, CHLA, OCC, Seminole Energy, and Staff. 

9. By Decision No C06-1325, we determined that time is of the essence and that, pursuant to § 40-6-109(6), C.R.S., due and timely execution of our functions requires that the Administrative Law Judge's (ALJ) recommended decision be omitted and that the Commission issue an initial decision.  We assigned this proceeding to an ALJ for hearing and directed that this matter be handled on an expedited basis.

10. As pertinent here, KMI and other entities filed a Verified Joint Application seeking, inter alia, Commission approval of a transaction pursuant to which KMI will transfer regulated assets to SGD and thereafter will sell certain assets to a subsidiary of General Electric Corporation.  This filing commenced the GE Transaction proceeding (Docket No. 06A-533G).  In Decision No. R06-1392-I and for the reasons discussed in that Order, the ALJ determined that the instant docket and the GE Transaction proceeding would not be consolidated.  Thus, we address each of the dockets separately. 

11. By Decision No. R06-1392-I, the ALJ established a procedural schedule and hearing dates.  In doing so, the ALJ noted that the schedule allowed sufficient time for the Commission to issue its initial decision in this proceeding on or before March 8, 2007, which is the expiration of the initial 120-day period for issuance of a Commission decision in this matter. 
  Section 40-6-109.5, C.R.S.  By Decision R07-0035-I, the procedural schedule was modified.

12. On December 5, 2006, the Joint Applicants filed a Motion for Waiver of Commission Rule 4002(b)(IX) Related to Applicants' Financial Information (Motion for Waiver).  The Motion for Waiver requests that the Commission accept the financial information and filings provided in Appendices 2, 4, 5, and 6 of the Application in lieu of the Colorado-specific audited financial information required by Rule 4 CCR 723-4-4002(b)(IX). 
  The Motion for Waiver is unopposed and will be granted.  The financial information and filings submitted as appendices to the Application will be accepted in lieu of the Colorado-specific financial data required by Rule 4 CCR 723-4-4002(b)(IX).

13. On January 16, 2007, Joint Applicants filed an Unopposed Motion for Hearing on Stipulation.  A Stipulation, which includes three appendices, accompanied this unopposed motion. 
  By Decision No. R07-0049-I, the ALJ granted the motion and scheduled a hearing on the Stipulation. 

14. Hearing on the Stipulation was held as scheduled on January 18, 2007. 
  All Parties were present, represented, and participated.

15. The Joint Applicants presented the testimony of Messrs. Bentley Brelan, 
 Daniel E. Watson, 
 and that of Ms. Kimberly Dang. 
  No other party presented a witness in support of the Stipulation. 
  Hearing Exhibits No. 1 through No. 5 were admitted.

16. The OCC offered to present a witness in support of the Stipulation if the ALJ had questions for such a witness.  In response to questions from the ALJ, counsel for the OCC stated that the OCC was satisfied with the testimony provided by the Joint Applicants and that the testimony accurately reflected the OCC's understanding with respect to the Stipulation.  As a consequence of these statements, which bind the OCC because they are judicial admissions, 
 the ALJ determined that she had no questions for an OCC witness, and thus, the OCC did not offer a witness.

17. Staff offered to present a witness in support of the Stipulation if the ALJ had questions for such a witness.  In response to questions from the ALJ, counsel for Staff stated that Staff was satisfied with the testimony provided by the Joint Applicants and that the testimony accurately reflected the Staff's understanding with respect to the Stipulation.  As a consequence of these statements, which bind Staff because they are judicial admissions, 
 the ALJ determined that she had no questions for a Staff witness, and thus, Staff did not offer a witness.

18. At the conclusion of the hearing, the matter was taken under advisement.

19. Now being duly advised in this matter, we accept the Stipulation, grant the Application as modified by the Stipulation, grant authorization for the Internal Reorganization, determine that we have jurisdiction with respect to the Management Buy-Out Transaction, and grant authorization for the Management Buy-Out Transaction.  We also add three conditions to approval of the stipulation

B. Findings and Discussion

20. Applicant Kinder Morgan is a Kansas corporation.  It is authorized to conduct business and is in good standing in Colorado.  Kinder Morgan is a public utility which, as relevant here, provides regulated retail natural gas service to customers in Colorado.  It provides local distribution service and transportation service in the areas of Colorado shown in Appendix 3 to the Application and has tariffs on file with the Commission.  Those tariffs contain the terms, conditions, and rates for the regulated services offered by Kinder Morgan.  At present, the regulated natural gas operations are conducted by a business unit within Kinder Morgan and not by a separate stand-alone entity.  If the Management Buy-Out Transaction is approved, KMI will become a wholly-owned subsidiary of Knight Holdco LLC and will no longer be publicly-traded.

21. Applicant Rocky Mountain is a Colorado corporation in good standing and is an intrastate natural gas pipeline which provides natural gas transportation and sales for resale services on the western slope in Colorado.  It is a wholly-owned subsidiary of Kinder Morgan, is a public utility, and has tariffs on file with the Commission.  Those tariffs contain the terms, conditions, and rates for the regulated services offered by Rocky Mountain.  If the Internal Reorganization is approved, Rocky Mountain will become an indirect subsidiary of KMI.

22. Applicant KN Wattenberg or KNW is a Colorado limited liability company in good standing and is a public utility which provides natural gas transportation service to two industrial customers located in Fort Morgan, Colorado. 
  At present, KN Wattenberg is a wholly-owned subsidiary of Kinder Morgan.  If the Internal Reorganization is approved, KNW will become an indirect subsidiary of KMI.

23. Applicant Source Gas Distribution or SGD is a Delaware limited liability company. 
  If the Internal Reorganization is approved, SGD will become an indirect subsidiary of KMI.

24. Applicant KMRUH is a newly-created and wholly-owned subsidiary of KMI.  Its sole purpose is to hold the equity interests in Rocky Mountain, SGD, and KNW. 
  The corporate structure which will result if the Internal Reorganization is approved is shown in Hearing Exhibit No. 1 (Stipulation) at Appendix A.

25. Applicant Knight Acquisition is a Kansas corporation and is a wholly-owned subsidiary of Knight Holdco LLC.  If the Management Buy-Out Transaction is approved, Knight Acquisition will merge with KMI, and KMI will be the surviving corporation.

26. Applicant Knight Holdco LLC is a Delaware corporation.  If the Application is granted with respect to the Management Buy-Out Transaction, Knight Holdco will be the parent company to KMI, the surviving company following the merger with Knight Acquisition.

27. Intervenor A M Gas holds firm and interruptible on-system and off-system agreements for transport of natural gas.

28. Intervenor CHLA is a Colorado non-profit corporation some of whose members are customers of applicants.

29. Intervenor OCC is a Colorado state agency, established pursuant to § 40-6.5-102, C.R.S., charged with representing the public interest and, to the extent consistent therewith, the specific interests of residential consumers, agricultural consumers, and small business consumers.

30. Intervenor Seminole Energy is a gas marketer which holds firm and interruptible contracts for the transportation of natural gas.

31. Intervenor Staff is the Trial Staff of the Commission.

32. Joint Applicants bear the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact (here, the Commission) to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.

33. Hearing Exhibit No. 1 is the Stipulation and its three appendices.  All Parties are signatories.  The Stipulation is appended to this Decision as Attachment A.  As set out more fully in Attachment A, the Parties agree that the Commission should approve, without conditions or modifications, the Stipulation and should grant the Application, as the Application is modified and conditioned by the Stipulation.

34. The Application requests an order of the Commission (a) approving a reorganization pursuant to which Kinder Morgan would become a privately held company in accordance with a Management Buy-Out Transaction (MBO Transaction) and (b) approving an internal corporate restructuring that involves the transfer of Kinder Morgan’s jurisdictional public utility assets and CPCNs to Source Gas Distribution.

35. The purpose of the internal restructuring and transfer of utility assets is to separate the utility assets from Kinder Morgan's other businesses by placing those assets in a separate legal entity, which is a subsidiary of KMI.  The restructuring will facilitate the Commission's regulation of those utility assets, and the Stipulation will provide for customer protections to be put in place which are intended to protect utility assets from any potential effects associated with Kinder Morgan's non-utility businesses.

36. Upon consummation of the MBO Transaction, it is expected that the operations of Kinder Morgan will be conducted substantially as they are currently being conducted, except that Kinder Morgan's stock would cease to be publicly traded.

37. Granting the Application subject to the terms and conditions of the Stipulation is not contrary to the public interest.  Approval of the proposed internal reorganization and MBO Transaction in accordance with the terms and conditions of the Application and the Stipulation is not contrary to the public interest.  The transactions will result in consumer benefits as set forth in the Application and the Stipulation and as discussed below.

38. The internal restructuring and the transfer of utility assets and CPCNs will, for the first time, effectuate a legal separation of utility assets from Kinder Morgan's other businesses.  The public utility natural gas distribution assets of Kinder Morgan have long been held within Kinder Morgan, the parent company of a number of other utility businesses.  As pertinent here, the proposed restructuring will legally separate those assets into a company (i.e., Source Gas Distribution) whose only business purpose will be to provide natural gas distribution service as a public utility subject to the jurisdiction of this Commission.  The separation of these assets into their own public utility company will facilitate the Commission's regulation of those utility assets and provide, for the first time, certain "ring fencing" protections to be put in place with respect to those assets as described in the Stipulation.

39. There will be no loss, goodwill, acquisition premium, or acquisition adjustment recorded on the books of the Colorado Utilities, and none shall be reflected or recovered in rates to customers.

40. There will be no negative impact on customer service or rates of Kinder Morgan customers, as SGD will adopt and continue to operate in accord with the existing approved tariffs of Kinder Morgan.

41. There will be no negative impact on customer service or rates of Rocky Mountain or KN Wattenberg, as they will both continue to operate in accord with their existing tariffs and/or service contracts.

42. SGD (the new owner of Kinder Morgan’s regulated assets), Rocky Mountain, and KN Wattenberg will continue to provide safe, reliable, and reasonably priced utility service to their customers.  They are fit, willing, and able in terms of experience, management, resources, financial strength, and otherwise to operate the utility properties and to perform the services authorized by Commission-issued CPCNs.

43. No changes outside of the ordinary course of business or inconsistent with prudent, safe, and reliable operations and service are planned or expected concerning operations, administration, shared services, personnel, or positions as a result of the Internal Reorganization or as a result of the MBO Transaction.

44. There will be no increase in costs to the Colorado Utilities' customers, outside of cost increases in the ordinary course of business, compared to existing corporate overhead cost allocations as a result of the Internal Reorganization and the MBO Transaction.

45. As set forth in the Stipulation at § VII and in Appendix C, significant ring-fencing provisions will be implemented, effective at the time of the closing of the MBO Transaction.  Among them are the structural separation of the Colorado Utilities from non-regulated entities; an agreement that none of the Colorado Utilities will pay a dividend which would reduce its stockholders' equity capital below 40% of Total Capital, as defined in the Stipulation at ¶ 41; and an agreement that the Colorado Utilities, without prior authorization from the Commission, will not make loans to, and will not assume any obligation or liability for, KMI Affiliates, subject to the conditions set out in the Stipulation at ¶ 42.  Importantly, no amendments, revisions, or modifications which would change the substance or meaning of these ring-fencing provisions may be made without prior authorization from the Commission.  There are no such ring-fencing provisions or restrictions in effect currently.  The Commission finds that the ring-fencing provisions are an important, if not critical, new protection for the Colorado Utilities' ratepayers and customers.

46. SGD, KN Wattenberg, and Rocky Mountain have agreed they will not advocate for a higher cost of capital as compared to what their cost of capital would have been, using Commission standards, if they were obtaining capital in public markets on a stand alone basis.  This commitment does not exist at present.

47. Source Gas Distribution, KN Wattenberg, and Rocky Mountain will maintain separate books and records, and Colorado-specific audited financial information for all of the Colorado Utilities will be provided for the first time.  Access to their books and records, and those of KMRUH and of KMI Affiliates as necessary, will be provided in accordance with the terms of the Stipulation.

48. No transaction costs or fees arising out of, or in connection with, the Internal Reorganization will be recovered from customers.

49. Rocky Mountain agrees that, by June 30, 2007, it will make a filing with the Commission for the purpose of addressing access to capacity on the Rocky Mountain system, with a request that it be implemented in time for the 2007-2008 heating season.

50. Pursuant to a favored nations provision (Stipulation at § IX), the Commission will have an opportunity to consider and to adopt in Colorado any commitment or condition to which the Applicants have agreed, or with which the Applicants are required to comply, in Wyoming or Nebraska in the proceedings in those states relating to the Applicants' applications for approval of the Internal Reorganization and of the MBO Transaction.

51. An unusual aspect of the Stipulation is its limited duration:

Upon Commission approval and closure of the GE Transaction or any other sale of the Colorado Utilities, the terms and conditions of this Stipulation [will] have no further force or effect and [will] be replaced in their entirety by such terms and conditions as may be set forth in the Commission's order approving the GE Transaction or such other sale.

Stipulation at ¶ 22.  See also Stipulation at ¶ 76 (to the same effect).  This language makes it clear that this Stipulation is in the nature of a bridge agreement designed to span the period of time between the date on which the Management Buy-Out Transaction closes and the date on which the Commission's Order in the GE Transaction proceeding becomes effective. 

52. Given the pending GE Transaction proceeding, the Commission finds that this provision is reasonable.  The Stipulation contains no provision for notification to the Commission and the Parties of the date on which the Stipulation will no longer be in effect because the conditions set out in ¶¶ 22 and 76 have been met.  The Commission finds that certainty as to whether this Stipulation is in effect is necessary and desirable, both for the Commission and for the Parties.  Accordingly, the Commission will order Source Gas Distribution to make a filing in this docket to inform the Commission and the Parties of the date on which the Stipulation is no longer in effect pursuant to the provisions of ¶¶ 22 and 76.

53. Based on the evidence (both testimonial and documentary) presented at the hearing, on the Application and its supporting documentation, and on review of the Stipulation and its appendices, the Commission finds that the Stipulation is just, reasonable, and in the public interest.  The testimony more than adequately answered the questions posed, and addressed the issues raised by the ALJ.

54. The Stipulation will be accepted without modification.

55. SGD is fit, willing and able, financially and otherwise, properly to operate the utility properties being transferred to it and to perform the service authorized and set forth in the CPCNs which it will receive from Kinder Morgan. 

56. The Commission finds that the internal restructuring of Kinder Morgan’s public utility businesses (as more fully described in the Application and its appendices, Hearing Exhibit No. 3) is not contrary to the public interest.

57. The Commission finds that granting the requested asset transfers will not be contrary to the public interest.

58. Pursuant to § 40-5-105, C.R.S., the Commission has jurisdiction over public utility transfers of assets, including any certificates of public convenience and necessity.  In this docket, KMI, a public utility, is transferring regulated assets to SGD.  KMI is being purchased by the Management Group.  If the transfer of KMI’s regulated assets were a separate predecessor transaction, the Commission’s jurisdiction over the purchase of KMI as set forth in the MBO transaction would be open to question, because KMI absent the regulated assets is not a public utility.  However, because the parties have submitted to Commission jurisdiction by filing the Application, and because the a difference in the timing of the transactions cannot be discerned, we exercise jurisdiction over the MBO transaction.  The Commission finds that MBO transaction is not contrary to the public interest.

59. The Commission also finds that the Application with respect to the internal reorganization, as modified and conditioned by the Stipulation, is just, is reasonable, and is not contrary to the public interest.

C. Conclusions

60. The Commission has jurisdiction over the subject matter of this proceeding (§ 40-5-105, C.R.S., and Rules 4 CCR 723-4-4002 and 4 CCR 723-4-4104) and over the parties to this proceeding.

61. The request to accept the Stipulation should be, and will be, granted.

62. Joint Applicants have met their burden of proof to show that the Commission should authorize Kinder Morgan to transfer the books, records, and assets used to provide regulated natural gas service and regulated natural gas transportation service to Source Gas Distribution LLC.

63. The request to authorize the transfer of all regulated assets, books, and records from Kinder Morgan to Source Gas Distribution should be, and will be, granted, subject to conditions as set forth below.

64. As a condition to the authorized transfer of assets and prior to the transfer of assets, Source Gas Distribution LLC must file a Certificate of Good Standing from the Colorado Secretary of State to demonstrate that it is authorized to conduct business and is in good standing in Colorado by March 31, 2007.

65. As a condition to the authorized transfer of assets, and not more than five calendar days following the date on which the transfer occurs, but no later than April 30, 2007, Source Gas Distribution LLC must make a filing in this docket to inform the Commission and Parties of the date on which the transfer of assets from KMI to SGD occurred.

66. As a condition to the authorized transfer of assets, and not more than 14 days, but no later than April 30, 2007, following the date on which the Stipulation is no longer in effect pursuant to the provisions of ¶¶ 22 and 76 of the Agreement, Source Gas Distribution must make a filing in this docket to inform the Commission and the Parties of the date on which the Stipulation is no longer in effect pursuant to the provisions of ¶¶ 22 and 76.

67. Joint Applicants have met their burden of proof to show that the Commission should authorize Kinder Morgan, Knight Holdco LLC, and Knight Acquisition Co. to proceed with the merger and related transactions which will result in Kinder Morgan's becoming a wholly-owned subsidiary of Knight Holdco LLC and being privately held.

68. The requested authorization to proceed with the merger and related transactions which will result in Kinder Morgan becoming a wholly-owned subsidiary of Knight Holdco LLC and being privately held should be, and will be, provided.

69. The Application, as modified and conditioned by the Stipulation and by this Decision, should be, and will be, granted consistent with the discussion above.
II. ORDER

A. The Commission Orders That:

1. The request to accept the Stipulation is granted.

2. The Stipulation is accepted, consistent with the discussion above.

3. The Stipulation, a copy of which is attached to this Order as Attachment A, is incorporated by reference into this Order as if fully set forth.

4. The Verified Joint Application filed on October 3, 2006, by Kinder Morgan, Inc., Rocky Mountain Natural Gas Company, K N Wattenberg Transmission LLC, and Source Gas Distribution, LLC, Knight Holdco LLC, and Knight Acquisition Co., as modified by the Stipulation, is granted consistent with the discussion above.

5. Kinder Morgan, Inc., is authorized to transfer all of its public utility assets located within the State of Colorado, and all Certificates of Public Convenience and Necessity granted to it by the Commission, to Source Gas Distribution LLC, effective as of the mailed date of this Decision.

6. Kinder Morgan, Inc.'s rights and obligations under its Commission-issued Certificates of Public Convenience and Necessity shall be transferred to Source Gas Distribution LLC and shall terminate as of the date of that transfer.  As of the date of the transfer, Kinder Morgan, Inc. shall no longer be and shall no longer operate as a public utility subject to the Commission's jurisdiction within the State of Colorado.

7. Subject to the conditions set out in Ordering Paragraphs No. 8 through No. 10, Source Gas Distribution LLC is authorized to acquire all of Kinder Morgan, Inc.'s public utility assets located within the State of Colorado, and all of Kinder Morgan, Inc.'s Certificates of Public Convenience and Necessity granted by the Commission.  Source Gas Distribution LLC is granted authority to own and to operate the assets, to provide natural gas public utility service using the assets, to adopt and to comply with the Colorado PUC tariffs of Kinder Morgan, Inc., and to exercise all rights and obligations under the transferred Certificates of Public Convenience and Necessity, subject to and in compliance with the Commission's jurisdiction and regulation, effective as of the mailed date of this Decision.

8. As a condition on the authority granted pursuant to Ordering Paragraph No. 7, and prior to the transfer of assets to it, Source Gas Distribution LLC shall file with the Commission a Certificate of Good Standing issued by the Colorado Secretary of State to demonstrate that Source Gas Distribution LLC is authorized to conduct business and is in good standing in Colorado by March 31, 2007.  No transfer of assets shall be effective until the Certificate of Good Standing is filed with the Commission.

9. As a condition on the authority granted pursuant to Ordering Paragraph No. 7, and not more than five calendar days following the date on which the transfer occurs, but no later than April 30, 2007, Source Gas Distribution LLC shall make a filing in this docket to inform the Commission and Parties of the date on which the transfer of assets from Kinder Morgan, Inc. to Source Gas Distribution LLC occurred.

10. As a condition on the authority granted pursuant to Ordering Paragraph No. 7, and not more than 14 days, but no later than April 30, 2007, following the date on which the Stipulation is no longer in effect pursuant to the provisions of ¶¶ 22 and 76 of the agreement, Source Gas Distribution shall make a filing in this docket to inform the Commission and the Parties of the date on which the Stipulation is no longer in effect pursuant to the provisions of ¶¶ 22 and 76 of the Stipulation.

11. Subject to the conditions set out in the Stipulation and in this Decision, Applicants are authorized to proceed with the transfer of a controlling interest in the public utilities owned by Kinder Morgan through the Management Buy-Out Transaction as described in the Application.

12. Subject to the conditions set out in the Stipulation and in this Decision, Applicants are authorized to proceed with the internal restructuring pursuant to which Source Gas Distribution LLC, Rocky Mountain Natural Gas Company, and KN Wattenberg Transmission L.L.C. will be owned by KM Retail Utility Holdco LLC as described in the Application.

13. Applicants shall comply with all terms of the Stipulation, which is appended to this Decision as Attachment A.

14. The Motion for Waiver of Commission Rule 4002(b)(IX) Related to Applicants' Financial Information is granted.  The financial information and filings submitted as appendices to the Application are accepted in lieu of the Colorado-specific financial data specified in, and required by, Rule 4 Code of Colorado Regulations 723-4-4002(b)(IX).

15. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
February 26, 2007.
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�  This is the Management Buy-Out Transaction.





�  This is the Internal Reorganization.


�  The Application and its appendices are Hearing Exhibit No. 3.


�  An errata to the Notice was mailed on October 12, 2006.


�  This Decision refers to A M Gas, CHLA, OCC, Seminole Energy, and Staff, collectively, as the Intervenors.  This Decision refers to the Joint Applicants and the Intervenors, collectively, as the Parties.


�  By a separate Decision, we will resolve the GE Transaction proceeding.


�  The ALJ also advised the Joint Applicants that the statute gives the Commission the discretion to extend that time period up to an additional 90 days and that the Commission would attempt to issue its initial decision within the 120-day period.


�  Joint Applicants made this request in the Application at 12 and 19.  By their List of Requested Rule Waivers filed on December 1, 2006, Joint Applicants state that waiver of Rule 4 CCR 7323-4-4002(b)(IX) is the only waiver sought.  This statement sets the parameters of the relief requested in the Application at 19.


�  The Stipulation and its appendices are Hearing Exhibit No. 1 and are appended to this Decision as Attachment A.


�  In view of the Stipulation, the ALJ vacated the remainder of the procedural schedule by Decision No. R07-0061-I.


�  A transcript of that hearing has been filed in this docket.


�  Mr. Breland is Vice President of Regulatory Affairs for Kinder Morgan.  His oral testimony is found in the transcript (tr.) at 12-98.  With respect to the Stipulation, Mr. Breland was the principal negotiator on behalf of the Joint Applicants.


�  Mr. Watson is President of Kinder Morgan's retail business and is an officer of Source Gas Distribution.  His written testimony is Hearing Exhibit No. 2, and his oral testimony is found in tr. at 98-112.


�  Ms. Dang is Chief Financial Officer and Vice President of Customer Relations for Kinder Morgan.  Her written testimony is Hearing Exhibit No. 5, and her oral testimony is found in tr. at 113-21.


�  With the exception of the OCC and Staff, no Intervenor offered to present a witness in support of the Stipulation.


�  "A judicial admission is a formal, deliberate declaration which a party or his attorney makes in a judicial proceeding for the purpose of dispensing with proof of formal matters or of facts about which there is no real dispute.  …  Judicial admissions are conclusive on the party making them, … and generally continue to have effect for a subsequent part of the same proceeding.  …  Such admissions need not be written when made in court, nor must they be made by a party as his counsel is impliedly authorized to make them."  Kempter v. Kurd, 713 P.2d 1274, 1279 (Colo. 1986) (citations omitted).


�  See note 16, supra.





�  The Commission's determinations that it has jurisdiction over KN Wattenberg and that KN Wattenberg is a public utility are, at present, under judicial review in a proceeding pending before the Colorado Supreme Court.


�  From the record, the Commission cannot determine whether SGD is in good standing and authorized to conduct business in Colorado.  Consequently, SGD will be ordered to file a Certificate of Good Standing from the Colorado Secretary of State to demonstrate that it is authorized to conduct business and is in good standing in Colorado.


�  This Decision refers to Rocky Mountain, Source Gas Distribution, and KN Wattenberg, collectively, as the Colorado Utilities.


�  By the language "or any other sale of the Colorado Utilities" and "such other sale," ¶ 22 provides for the eventuality that the GE Transaction does not go forward or is not be approved by the Commission.  See also ¶ 76 (to same effect).  The Commission recognizes this.  For ease of discussion here, however, this Decision will refer only to the GE Transaction.


�  This finding is predicated on SGD's being authorized to conduct business and in good standing in Colorado.
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