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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a petition for declaratory ruling, filed by Tri-State Transmission and Generation Association (Tri-State) on January 16, 2007.  Tri-State seeks a declaration from the Commission that it does not need a certificate of public convenience and necessity to participate in the Eastern Plains Transmission Project (EPTP) with the Western Area Power Administration (Western).
2. Specifically, the Commission in this order considers interventions and a motion for admission pro hac vice, sets a briefing schedule, and sets forth a list of questions it believes relevant in considering Tri-State’s petition.
3. In Decision No. C07-0115, we stated that we would hear Tri-State’s petition.  Now that the intervention period has concluded, we consider the interventions, set a briefing schedule, and set forth questions to be discussed by the parties in their answer and reply briefs.

4. We have received notices of interventions from Staff of the Commission, and the Office of Consumer Counsel.  We have received a motion for intervention by Western Resource Advocates (WRA).  Response time to the motion is waived and all interventions are granted. 
5. We also received a motion to appear pro hac vice, from Steven S. Michel on behalf of WRA.  Mr. Michel has met the requirements of Commission rules, and made payment to the Supreme Court.  His motion is granted. 

6. Tri-State has submitted its opening brief with its petition.  To the extent it has not fully addressed our questions in that brief, it may do so in its reply brief.  Answer Briefs shall be filed by intervenors by the close of business on March 19, 2007, and Tri-State shall file its reply brief by the close of business on April 9, 2007.

7. While parties are free to brief the issues they believe are important, we request that the following questions be addressed by the parties:
a)
Please discuss and cite specifically any federal statutory or regulatory provisions which provide Western the authority to participate in the Eastern Plains Transmission Project (EPTP) in the manner that is proposed.

b)
In the petition, paragraph "D" sets forth Western’s reasons for participation in the EPTP.  Please clarify which Western customers’ service will be affected, amount of electricity delivered to each customer, substation busses used for this delivery, and what transmission path(s) will be used.  Are these reasons sufficient to qualify this project as a federal project in light of Western’s minor contribution and ownership interest?
c)
Does the fact that Tri-State will own the generation facilities at Holcomb, and that it will provide power to its own members in Colorado have any effect on whether the power is deemed to be sold in interstate commerce?
d)
Please clarify what, if any, regulatory oversight (e.g., Federal Energy Regulatory Commission - FERC) will be associated with this project if the Colorado PUC does not exercise jurisdiction.  If there will be no FERC or U.S. Department of Energy regulatory oversight will there be other oversight (e.g., Western Electricity Coordinating Council)?
e)
As stated in the July 2006 Colorado Long Range Transmission Planning Study performed by the Colorado Long Range Transmission Planning Group, it appears the Public Service Company of Colorado and Aquila Inc. systems will require significant capital expenditures to upgrade existing facilities as a result of the EPTP.  These capital expenditures could be included in ratebase.  Please clarify what, if any, additions will be required, and the plan to implement these additions including schedule and capital expenditures.  If additions are required, does this fact have any bearing on whether the Commission has jurisdiction?
f)
Tri-State committed, as part of the Colorado-Ute bankruptcy settlement, to submit to Commission jurisdiction over its facilities, and Tri-State has filed applications for CPCNs for previous interstate projects.  Is this commitment still effective?  Does this commitment trump the asserted interstate nature of this line?
g)
Does this Commission’s concern with the reliability of the transmission infrastructure in Colorado provide grounds for the Commission to exercise jurisdiction?
h)
Does the Commission’s concern with the addition of new generation facilities in the Southeast, including wind energy and other renewable energy projects from IPPs, and the need to transfer that additional power to load centers bear on the question of whether the Commission has jurisdiction?  

i)
Please address how Section 1222 of the Energy Policy Act of 2005 affects this project as it relates to State jurisdiction and statutes.

j)
In its petition, Tri-State asserts the EPTP is exempt from PUC jurisdiction because it is a federal project and cites the Path 15 project as an example.  Is this an accurate comparison?  Why or why not?

8. We recognize that Public Service Company of Colorado, Aquila, Inc., Western, and other load-serving utilities in Colorado are not parties to this docket.  However, the record to date indicates that the project could have a significant impact on these companies’ systems as well as other neighboring utilities’ systems.  We therefore invite Public Service, Aquila, Western, and other Colorado load-serving utilities to participate as amici if they believe that their answers to the questions posed would assist us in resolving the jurisdictional issue.
B. Conclusion
9. We grant the interventions, grant Mr. Michel’s motion for admission pro hac vice, and set the briefing schedule discussed above.  We emphasize that parties should argue as they believe appropriate in their briefs.  We do however seek the parties’ input on the questions listed above because we believe they are relevant to answering the question posed in Tri-State’s petition.
II. ORDER

A. The Commission Orders That:

1. The Commission notes the interventions filed by the Office of Consumer Counsel and Staff of the Commission which are parties to this docket.
2. The Commission grants Western Resource Advocates’ petition to intervene.

3. The Commission grants Mr. Michel’s motion to appear pro hac vice.
4. Response Briefs shall be due at the close of business on March 19, 2007.

5. Any reply brief shall be filed by the close of business on April 9, 2007.

6. The Commission requests that the parties address the questions posed above.

7. To the extent that Tri-State Generation and Transmission Association has not addressed the questions posed by the Commission, it may do so in a reply brief.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 21, 2007.
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