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I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Commission for consideration of a letter filed by the City of Fountain (Fountain) on January 20, 2007, requesting an extension of time to comply with Commission Decision no. C06-0543.  We will construe this letter to be a Motion for Extension of Time (Motion).

2. No responses to this Motion were filed.

3. Fountain filed its application requesting authority to close the crossing at Illinois Avenue with the BNSF Railway Company (BNSF), National Inventory Crossing No. 003521B, and to create a new four-lane crossing including a pedestrian crossing, installation of new flashing light signals and automatic gate arms, and concrete crossing surface at the proposed Indiana Avenue with BNSF, National Inventory Crossing no. 924665Y (Application) on March 21, 2006.

4. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed March 24, 2006.

5. On April 10, 2006, Fountain filed an Affidavit of Crossing Closure Sign Installation stating that two crossing closure signs were posted at the Illinois Avenue Crossing.  Crossing closure signs were required under the Commission’s old Rule 51(f) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, which was in effect at the time the application was filed and the required notice was posted.

6. On April 12, 2006, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF did not oppose the granting of the application and stated that if no other intervenors or protests are filed, the appearance and intervention may be treated as withdrawn.

7. The Commission reviewed the record in this matter and deemed the application complete pursuant to § 40-6-109.5, C.R.S. by minute entry at the Commission Weekly Meeting on May 3, 2006.

8. The Commission granted Fountain’s Application by Decision No. C06-0543, mailed May 11, 2006.  By this decision, Fountain was to file a copy of the signed construction and maintenance agreement with the Commission by October 7, 2006 and was to file a letter with the Commission stating that work had been finished within 10 days of completion.  We would have expected this letter around June 30, 2007 based on the proposed construction dates provided by Fountain in its Application.
9. Fountain’s Motion discusses the reasons Fountain was not able to file the signed construction and maintenance agreement by the Commission’s deadline.  First, the developers responsible for construction of the subject railroad crossing improvements have experienced a delay in securing financing resulting in a one year delay to the project.  Second, Fountain has experienced a significant turnover in critical staff during the last few months with the City Manager and City Engineer leaving.  The new City Engineer did not start his position until January 10, 2007.
10. With the one year delay to the development project, Fountain is requesting a one year extension for filing the signed construction and maintenance agreement.  Additionally, Fountain provides information that the anticipated start date of the project will now be January 2008 and is expected to be complete by June 2008.  

11. Now being fully advised in the matter, we grant the Motion.

B. Conclusions

12. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

13. We agree with Fountain that given the circumstance of the construction delay, an extension of time to file the signed construction and maintenance agreement is appropriate.
14. We will grant the Motion and allow Fountain additional time to December 31, 2007 to file a copy of the signed construction and maintenance agreement.  We will also expect Fountain to inform us, in writing, that the new Indiana Avenue crossing construction is complete and operational and that the Illinois Avenue crossing is closed within 10 days after completion.  We shall expect this letter sometime around June 30, 2008.  However, we recognize this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
II. ORDER

A. The Commission Orders That:

1. The Motion for Extension of Time filed by the City of Fountain (Fountain) is granted.

2. Fountain is required to file a copy of the signed construction and maintenance agreement by December 31, 2007.

3. Fountain is required to inform the Commission in writing that the new Indiana Avenue crossing construction is complete and operational and that the Illinois Avenue crossing is closed within 10 days after completion.  We shall expect this letter sometime around June 30, 2008.  However, we recognize this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

4. The Commission retains jurisdiction to enter further required orders.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 21, 2007.
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