Before the Public Utilities Commission of the State of Colorado

Decision No. C07-0146
Docket No. 07A-009R

C07-0146Decision No. C07-0146
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07A-009RDOCKET NO. 07A-009R
IN THE MATTER OF THE APPLICATION OF THE TOWN OF CASTLE ROCK FOR AUTHORITY TO CONSTRUCT A NEW GRADE SEPARATED HIGHWAY-RAILROAD CROSSING UNDER THE TRACKS OF THE BURLINGTON NORTHERN AND SANTA FE RAILROAD COMPANY AT THE EXTENSION OF PLUM CREEK PARKWAY IN CASTLE ROCK, DOUGLAS COUNTY, COLORADO AND FOR ALLOCATION OF COSTS.
COMMISSION Decision
deeming application complete and referring application to an administrative law judge 

Mailed Date:  February 21, 2007
Adopted Date: February 21, 2007
I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Commission for consideration of an application (Application), filed by the Town of Castle Rock (Castle Rock) on January 8, 2007, requesting authority to construct a new grade separated highway-rail crossing at the extension of Plum Creek Parkway and the BNSF Railway Company (BNSF), and requesting that the allocation of costs of the theoretical grade separated structure be shared 50/50 between Castle Rock and BNSF.  Castle Rock requests that if a hearing is held on this Application, it be held in Castle Rock.
2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed January 12, 2007.

3. On February 9, 2007, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF opposes the Application for a number of reasons.  First, BNSF states the project may not meet the minimum criteria for cost allocation.  Second, BNSF states Castle Rock is seeking allocation of costs of a project that exceeds the minimum project that separates a reasonably adequate roadway facility from a reasonably adequate railroad facility.  Third, BNSF states allocation of 50 percent of the costs to BNSF is unjustified because BNSF is not responsible for the need for the separation and will not derive any benefit from the grade separation since no roadway or current crossing exists.  Fourth, BNSF contends the Commission’s Rule 7207 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7 exceeds its statutory authority.  Finally, BNSF states it opposes a bifurcation of the hearing and requests the hearing be held in a neutral site, specifically the Commission’s hearing room(s) in Denver, Colorado.

4. The Commission has reviewed the record in this matter and deems that the Application is complete pursuant to § 40-6-109.5, C.R.S.
5. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) & (3)(a), C.R.S.
6. Now being fully advised in the matter, we refer the Application to an administrative law judge for determination of its merits.

II. ORDER

A. The Commission Orders That:

1. The application filed by the City of Castle Rock (Castle Rock) on January 8, 2007, requesting authority to construct a new grade separated highway-rail crossing at the extension of Plum Creek Parkway and the BNSF Railway Company (BNSF), and requesting that the allocation of costs of the theoretical grade separates structure be shared 50/50 between Castle Rock and BNSF is deemed complete pursuant to §40-6-109.5, C.R.S.
2. The intervention filed by BNSF is granted.
3. The assigned administrative law judge shall establish a procedural schedule for the filing of exhibit and witness lists, any pre-filed testimony, hearing date, hearing location, filing of signed construction and maintenance agreements, and provisioning of a new National Inventory Number for the proposed new grade separated structure, if necessary.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 21, 2007.
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