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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) to Decision No. C06-1495 (Decision), filed by Staff of the Commission (Staff), on January 16, 2007, and Colorado Water Utility’s (CWU) motion for extension of time to make compliance filings (Motion), and request for waiver of response time (Waiver) filed on January 12, 2007.
2. Now being duly advised in the matter, we deny the application for RRR and deny the Motion for Waiver as moot consistent with the discussion below.

B. Background
3. We recently found CWU to be a public utility and therefore, subject to Commission rules and regulations.  This consolidated docket addresses CWU’s CPCN application and initial tariff filing.  The parties filed a Stipulation in this matter resolving the issues raised in the consolidated dockets.  An Administrative Law Judge (ALJ) approved the Stipulation with several modifications as detailed in Recommended Decision R06-1300 (Recommended Decision).  
4. In its exceptions to the Recommended Decision, Staff requested that the Commission overturn the modifications recommended by the ALJ and uphold the terms agreed to in the Stipulation.  In the Decision, we granted Staff’s exceptions in part and denied them in part.
C. Discussion
5. In its RRR, Staff requests that we make a clarifying modification to paragraph 13 of the Decision.  Paragraph 13 of the Decision states:
Further, we find that the supply and demand aspects of water taps are addressed directly at the county level and the lot limitations complicate this matter.

6. Staff requests that the paragraph be amended as follows:
Further, we find that certain aspects of water supply and demand are addressed directly at the county level and that water tap limitations and/or lot limitations complicate this matter.  It is further noted that nothing in this acknowledgment to the role of Colorado’s county governments precludes the Commission’s future exercise of authority to impose appropriate regulations necessary to carry out its statutory obligation to assure that service rendered by a regulated water utility is in all respects adequate, efficient, just, and reasonable.

7. Staff believes that this modification will further explain and provide balance to the declaration contained in the current paragraph.  
8. Staff explains that it agrees with the Commission that, in Colorado, county governments play an important role in assuring that there is adequate water to support any proposed development of land.  See § 30-28-106(3)(a)(IV), C.R.S.  Generally speaking, a county board of commissioners, often through its planning department, and in reliance on its land use code, approves or denies the replatting of an existing parcel of land, a request for approval of a public unit development, or the creation of a special district, based, in part, on the availability of an adequate water supply.  Staff agrees that county governments often provide guidance in setting the volume of water required per water tap.  

9. However, Staff argues that the Commission also has a statutory responsibility to assure that a regulated utility’s water supply is adequate and it is not addressed by the text of paragraph 13 of the Decision.  See § 40-3-101, C.R.S. 
10. Staff takes the position that assessing the quantity of treated water available to meet the needs of a community is a responsibility shared by both the Colorado’s county governments and the Commission.  According to Staff, the respective duties and responsibilities of the county government and the Commission are both intended to promote the public interest and the actions taken by each entity exist independently of one another and each can impose restrictions unilaterally.  Staff argues that this concept of dual responsibility should appear in the language used in paragraph 13 of the Decision.

D. Conclusion
11. Commissioner Page agrees with Staff’s assessment that the proposed language would allow clarification; specifically that the Commission has the authority to address water supply adequacy issues.  However, Commissioner Miller finds that the original language in paragraph 13 is sufficient and that there is no need to add to or bolster the current language.

12. The effect of the split vote results in a “no decision.”  Section 40-6-114(1), C.R.S. requires the Commission to act upon an application for RRR within 30 days of its filing.  Failure to act upon the RRR within the 30 day period results in a denial of the application.  Here, as a result of the expiration of the term of Chairman Sopkin, only two Commissioners remain in the interim.  Because the Commissioners could not reach consensus on the RRR, the split vote in effect renders no decision by the Commission.  Since a vote granting or denying the RRR will not be forthcoming because of the impasse, the Commission cannot render a decision within the 30 day period.  Consequently, in light of the provision of § 40-6-114(1), the failure of the Commission to reach consensus on the RRR constitutes a denial by operation of law of the application.  
13. The denial of  Staff’s RRR renders CWU’s Motion and Waiver moot. 
II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument or Reconsideration (RRR) to Decision No. C06-1495 (Decision), filed by Staff of the Commission (Staff), on January 16, 2007 is denied consistent with the discussion in Section D above. 

2. The motion for extension of time to make compliance filings and request for waiver of response time, filed by Colorado Water Utility, Inc., on January 12, 2007 is denied as moot.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 31, 2007.
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