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I. BY THE COMMISSION
A. Introduction

1. This matter comes before the Commission for consideration of a Notice of Filing Specifications for Signal Preemption, Status Report, and Request for Status Conference filed by the Park Creek Metropolitan District (Park Creek) on January 12, 2007.

2. This matter concerns Park Creek’s Application to construct a new public highway-rail crossing across an industrial railroad spur track and to install appropriate grade crossing warning devices.

3. The new crossing and appropriate warning devices were approved by Decision No. R06-1072 (Decision), mailed September 11, 2006.  In the Decision, Park Creek was ordered to file specifications for the train-activated signal preemption of the traffic signal located at the intersection of 40th Avenue and Havana Street in Denver, Colorado.

4. Now being fully advised in the matter, we order preemption of the traffic signal at 40th Avenue and Havana Street and deny the request for a status conference.  

B. Background

5. On March 24, 2006, Park Creek and the City and County of Denver (Denver) (collectively, Joint Applicants) filed a verified application seeking authorization to construct a new at-grade highway-rail crossing in Denver, including appropriate warning devices (Application).  The filing commenced this proceeding.

6. A deficiency letter regarding the Application was sent to the Joint Applicants on March 27, 2006 stating that the figures required by the Commission’s rules were required to be included with the Application and could not be referenced to other documents, and that actual train volumes and speeds were required as part of the Application.

7. The Commission gave notice of this Application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed March 28, 2006.

8. On March 31, 2006, the Joint Applicants amended the Application to correct the identified deficiencies. 

9. On April 27, 2006, UPRR filed an Entry of Appearance and Notice of Intervention contesting and objecting to the Application as filed and requested a hearing on the matter.

10. By Decision No. C06-0502, the Commission deemed the Application complete as of May 3, 2006; set this matter for hearing on July 11 and 12, 2006; and established a procedural schedule.  By Decision No. R06-0583-I, the Administrative Law Judge (ALJ) assigned to the matter affirmed the procedural schedule and hearing dates and ordered additional service and procedural requirements.  By Decision No. R06-0911-I, the ALJ extended the time for Commission decision in this matter.  

11. The Applicants filed their direct testimony and exhibits on March 24, 2006.  UPRR filed its answer testimony and exhibits on June 22, 2006.  

12. The ALJ granted and denied various prehearing motions.  See Decisions No. R06-0683-I, No. R06-0689-I, and No. R06-0796-I.  

13. On July 10, 2006, Denver, Park Creek, and UPRR filed a Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion).  A Stipulation and Settlement Agreement (Stipulation) accompanied the Joint Motion.  The ALJ posed questions concerning the Stipulation and requested that the parties respond to those questions.  The ALJ scheduled an evidentiary hearing on the Stipulation. See Decision No. R06-0927-I (Interim Order).  

14. On September 5, 2006, the parties filed a Second Status Report and Suggestion that a Hearing on the Stipulation May Be Unnecessary.  The filing contained written responses to the questions posed by the ALJ in Decision No. R06-0856-I.  Based on the supplemental information provided, by Decision No. R06-1043-I, the ALJ vacated the hearing.  

15. By Decision No. R06-1072, the ALJ recommended granting the Joint Motion to Approve Stipulation and Settlement Agreement; granting the Application subject to the conditions discussed in the order; required Park Creek to file the final plans; required Park Creek to provide train-activated preemption of the traffic signal located at 40th Avenue and Havana Street; required Park Creek to file the specifications for the train-activated signal preemption; and required Park Creek to file a compliance report with the Commission once construction is complete and signal preemption is operational.

16. On November 13, 2006, Park Creek filed an Unopposed Motion for Extension of Time to File Specifications for the Train-Activated Signal Preemption of the Traffic Signal Located at the Intersection of 40th Avenue and Havana Street in Denver, Colorado (Motion).

17. By Decision No. C06-1395, the Commission granted Park Creek’s Motion extending the time to file the signal preemption specifications to January 12, 2007.

18. On January 12, 2007, Park Creek filed the signal preemption specifications and requested a status conference.

19. On January 26, 2007, UPRR filed a Response in Opposition to Request for Status Conference. 
C. Findings of Fact

20.   First, we must make a determination with respect to the signal preemption timing information filed by Park Creek.  

21. The report filed by Park Creek provides information regarding preemption timing, signal phasing and implementation.  The calculations show that preemption timing will not be needed until the 2010 forecast scenario when all facilities and development for Filing 7 are at the full-build condition.  At full build-out, the 95th percentile queue length indicates vehicles will queue for a length of 397 feet.  Given the distance between the traffic signal at 40th Avenue and Havana Street is approximately 400 feet, preemption will be needed to clear queued vehicles from the railroad crossing.  As a result, the report submitted by Park Creek asserts that the necessary interconnect and controllers capable of preemption timing and intervals be included in the construction plans.
22. We agree with Park Creek that the railroad and traffic signal designs must contain the necessary interconnect and controllers.  We also agree that it is not necessary to implement preemption at this time.

23. Second, we must determine whether a status conference requested by Park Creek is necessary.  Park Creek states in its filing that timely construction of the crossing is crucial to the timely development of Filing 7.  In order for the construction to begin, Park Creek states that UPRR must provide certain documents, information and the proposed agreements to Park Creek.  Park Creek states that, at a minimum, the required documents must include a cost estimate and design for the crossing, a license and construction and maintenance agreement for the crossing, as well as a license and construction and maintenance agreement for temporary access to Filing 7 to allow Park Creek to begin construction of the crossing approaches.  Park Creek states that it has provided the information required by UPRR for UPRR to perform its part of the process, most specifically the preliminary engineering letter.  Park Creek argues it has no idea how long it will be before UPRR provides the necessary information and cannot proceed with the construction and development in Filing 7 and therefore requests a status conference on the matter.
24. In its response, UPRR states that it provided an exhibit showing that a Road Crossing Application Form was provided to UPRR by Jim Chrisman of Park Creek on August 18, 2006 requesting a private road crossing.  UPRR also provided an exhibit showing that the Private Road Crossing Agreement was prepared by UPRR and sent to Mr. Chrisman on September 18, 2006 for signature.  UPRR states it has made several attempts to determine the status of obtaining signatures on that private crossing agreement.  UPRR also states that Park Creek was informed that in order for UPRR to prepare the Construction and Maintenance Agreement, UPRR needed to know the design of the crossing and the traffic signal phasing.  UPRR received the information regarding the signal preemption from Park Creek on January 4, 2007 and states that UPRR has since proceeded to request the required signal estimates from its signal department.  Given that the project is moving forward, UPRR suggests that a status conference is not necessary.
25. We agree with UPRR that a status conference is not necessary.  Park Creek’s reason for requesting a status conference is its concern that the project is not moving forward.  UPRR has provided us with information showing that the project is moving forward.  It appears there may have been some miscommunication between the parties that should be cleared up with these filings.  Each party appears to have sufficient motivation to move the project forward and we do not wish to dedicate resources of the commission when the parties are able to work out the matter themselves.
D. Conclusions

26. Although Park Creek is not required to implement preemption timings of the traffic signal at 40th Avenue and Havana Street at the time the crossing is initially opened, we will require that Park Creek ensure that the railroad and traffic signal designs contain the necessary interconnect and controllers to implement preemption timings in the future.

27. We will also approve the implementation of preemption timings in the future.  In a typical scenario, a new application before the Commission would be necessary for Park Creek to implement preemption of the signal.  However, given that we now know it will be necessary to implement preemption in the future, we will require the following.  Park Creek and Denver are required to monitor the traffic volumes as build-out of Filing 7 continues.  Once traffic volumes reach the level that vehicles are queuing close to the railroad crossing, Park Creek and Denver are required to work with the Staff of the Commission and UPRR to update the timing calculations provided in the report to reflect the conditions at the time of implementation.  Once the parties are satisfied that the preemption timings are correct, Park Creek and Denver are required to implement the preemption timings without the need to file an additional application with the Commission.  Once the preemption timings have been implemented, we require Park Creek to inform the Commission, in writing, that the preemption timings are implemented and operational.  For our tracking purposes, we will initially expect this letter around December 31, 2010.  However, we do understand that this letter may come earlier or later than this date depending on when the traffic volumes necessitate implementation of the preemption timing.   We believe that given the circumstances and knowing this future event will occur, it is efficient for us to approve implementation of the interconnection and signal preemption now.  

28. We will deny Park Creek’s request for a status conference at this time.  UPRR has provided information to show us that the project is not at a standstill, as stated by Park Creek, but is actually moving forward.  Any miscommunications between the parties should be settled with these filings.
II. ORDER
A. The Commission Orders That:  

1. Park Creek Metropolitan District (Park Creek) and the City and County of Denver (Denver) are required to implement preemption timing of the traffic signal at 40th Avenue and Havana Street as outlined above.
2. Park Creek and Denver are required to inform the Commission, in writing, that the preemption timings have been implemented.  We shall expect this letter around December 31, 2010.  However, we understand that we may receive this letter earlier or later than this date depending on when the traffic volumes necessitate implementation of the preemption timings. 
3. The request by Park Creek for a status conference is denied.
4. The Commission retains jurisdiction to enter further required orders.
5. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 31, 2007.
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