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I. BY THE COMMISSION
A. Statement of the Case.

1. On October 2, 2006, Public Service Company of Colorado (Public Service or Applicant) filed an Application for an Order Approving its Solar Energy Purchase Agreement with SunE Alamosa1, LLC, Dated September 1, 2006 (Application).  That filing commenced this docket.  

2. By Decision No. C06-1181, Public Service’s request to shortened notice of the Application to ten days was granted in light of the time constraints provided in Rule 3655(o) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.
3. On October 4, 2006, we gave public notice of the Application.  See, Notice of Application Filed, dated October 4, 2006 (and Errata dated October 6, 2006).  

4. Staff of the Commission (Staff) intervened of right.  

5. Colorado Solar Energy Industries Association (CoSEIA) filed a Petition for Leave to Intervene.  This intervention was granted.  

6. Sol Shapiro requested permission to intervene.  This intervention was granted.  

7. Ratepayers United of Colorado (Ratepayers) filed a Petition for Leave to Intervene.  This intervention was granted.  

8. SunEdison, LLC (SunEdison), parent company of SunE Alamosa1, LLC (SunE), filed a Petition for Leave to Intervene.  This intervention was granted.  

9. The Colorado Office of Consumer Counsel (OCC) intervened of right.  

10. PowerLight Corporation filed a Petition for Leave to Intervene by Right, or in the alternative, for Permissive Intervention of PowerLight Corporation and Request for Hearing.  Although this intervention was granted on November 16, 2006, by Decision No. R06-1346-I, intervention was withdrawn on December 1, 2006, through Decision No. R06-1403-I. 

11. Pursuant to Decision No. C06-1291 (dated November 17, 2006), we denied Staff’s Motion to Consolidate this docket with Docket No. 06A-478E and referred this matter to an Administrative Law Judge (ALJ) for hearing and issuance of an expedited Initial Commission Decision.  

12. The ALJ granted Staff’s Motion for Waiver of the Sixty-Day Ruling Requirement in Rule 3655(c), 4 CCR 723-3, after finding that it would be impossible to afford a fair and efficient hearing, and to issue a decision on the Application, within such time.  However, the ALJ also granted Public Service’s Second Motion of Public Service Company of Colorado for an Expedited Procedural Schedule.  Based thereupon, procedures were established and a prehearing conference was ordered to schedule a hearing and address any other matters raised by the parties.  See, Decision No. R06-1299-I.

13. The ALJ granted extraordinary confidentiality protection with respect to Highly Confidential Attachments 3 and 4 to Exhibit MM-1, an exhibit in the Direct Testimony and Exhibits sponsored by Public Service witness Mr. Mark McGree, filed October 2, 2006.  See, Decision No. R06-1299-I, as subsequently modified by Decision No. R06-1394-I.  This highly confidential information was later admitted as Hearing Exhibit 2.  Extraordinary protection was also afforded to certain discovery responses provided to Staff that included supporting documentation for the Highly Confidential information designated in Decision No. R06-1299-I.  Finally, the ALJ denied Public Service’s request for a protective order affording extraordinary protection with respect to all contracts between SunEdison and its suppliers for the major components of the proposed system.  Rather, it was found that such information would be treated as confidential information in accordance with the Commission’s procedures governing confidential information.  See, Decision No. R06-1404-I.

14. The ALJ held a prehearing conference in this matter.  In Decision No. R06-1321-I, and based upon discussion during the prehearing conference, the ALJ modified procedures and scheduled a hearing for December 6, 2006 and December 7, 2006.  

15. At the assigned time and place, the ALJ called the matter for hearing.  Due to the extensive oral testimony and ongoing settlement negotiations, the hearing was not completed within the scheduled time, it was continued to December 8, 2006, and then to December 13, 2006.

16. At the first day of hearing, two preliminary matters were addressed.  Staff had filed a Motion for Leave to Late File Staff's Electronic Copy of Testimony and Exhibits on November 28, 2006. No response was filed to the motion and the unopposed motion was granted.  Secondly, consideration of the Motion of Public Service Company of Colorado to Strike Portions of Cross-Answer Testimony and Attachment 1 from the prefiled cross-answer testimony of Mr. Shapiro was deferred until the testimony was presented at hearing.  During the course of the hearing, Public Service’s motion was granted.  Mr. Shapiro made the resulting changes to his prefiled testimony and the cross-answer testimony was admitted as Hearing Exhibit 10.

17. During the hearing, the ALJ heard testimony from eight witnesses.  Public Service sponsored the testimony of Mr. Mark McGree,
 Ms. Barbara O'Neill,
 Ms. Ruth Sakya,
 and Mr. Jeffrey G. Pearson, Esq.
 SunEdison sponsored the testimony of Mr. Brian Robertson
 and Mr. Rick Gilliam.
  Mr. Sol Shapiro testified on his own behalf.
  Staff sponsored the testimony of Mr. Richard P. Mignogna.
  In all, twenty-three exhibits were marked, offered, and admitted into evidence during the hearing.  Ratepayers United of Colorado, LLC’s Statement of Joinder in Stipulation for Approval of Solar Energy Purchase Agreement Between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC, admitted as late-filed Hearing Exhibit 24, was filed on December 15, 2006.

18. Public Service, filed its post-hearing Statements of Position on December 15, 2006.  A Supplement to Statement of Position of Public Service Company of Colorado was also filed on December 15, 2006.

19. Notably, all parties except Staff presented their case during the contested portion of the hearing.  Before presentation of Staff’s case, all parties except Mr. Shapiro presented the Stipulation for Approval of Solar Energy Purchase Agreement Between Public Service Company of Colorado an Sun E[sic] Alamosa1, LLC, Hearing Exhibit 21, and the Stipulation with Respect to Project Documents, Hearing Exhibit 22.  These two stipulations comprise a comprehensive settlement agreement resolving all disputed issues in this docket (collectively referred to as the Settlement Agreement).  Pursuant to the Settlement Agreement, the Answer Testimony and Exhibits of Richard P. Mignogna, Staff’s only witness, was admitted without cross-examination.  As addressed more fully below, approval of the Settlement Agreement will result in the stipulating parties’ agreement that several issues will not be addressed in this docket. Therefore, this decision will not address arguments as to such issues.

20. Public Service requests approval of the Settlement Agreement without modification based upon the record presented, including the terms and conditions of both stipulations comprising the Settlement Agreement. 

II. FINDINGS AND DISCUSSION 
21. Applicant Public Service is a Colorado corporation in good standing.  Public Service is a public utility that, as pertinent here, is required by C.R.S. § 40-2-124 and Commission Rule 3654 to generate or purchase Eligible Renewable Energy from solar facilities.

22. Intervenor CoSEIA is a trade association for solar equipment manufacturers, developers, and installers in the State of Colorado.  CoSEIA has headquarters in Colorado and has members, staff, board members and supporters who live and recreate in Colorado and are customers of Public Service. 

23. Intervenor Sol Shapiro is an individual who resides in Aurora, Colorado, and is a Public Service customer.  Mr. Shapiro has expertise and experience in electrical engineering and advocates implementation of solar thermal energy as the most viable solution to create a sustainable electrical energy base.

24. Intervenor Ratepayers is a not-for-profit Colorado corporation representing more than 700 residential, business and non-profit ratepayers of Public Service.  Ratepayers advocates for accelerating the transition from a fossil fuel based economy to one based on clean energy and efficient use of energy. 

25. Intervenor SunEdison is the parent company of SunE Alamosa1, LLC, the winning bidder selected through Public Service’s 2006 Request for Proposals for Alamosa Central Solar Electric Energy Resources (Alamosa RFP) and Public Service’s counter party to the Solar Energy Purchase Agreement (SEPA) between Public Service Company of Colorado and SunE Alamosa1, LLC dated September 1, 2006.

26. Intervenor OCC is a Colorado state agency, established pursuant to § 40-6.5-102, C.R.S., charged with representing the public interest and, to the extent consistent therewith, the specific interests of residential consumers, agricultural consumers, and small business consumers.

27. Intervenor Staff is the Trial Staff of the Commission.  

A. Renewable Energy Standard.  

28. On November 2, 2004, Colorado voters passed 2004 Ballot Amendment 37 (Amendment 37). Amendment 37 established a Renewable Energy Standard (RES) for Qualifying Retail Utilities (QRU) and created § 40-2-124 C.R.S. Subsequently, Senate Bill 05-143 amended § 40-2-124 C.R.S.  Public Service is a QRU.

29. On April 28, 2006, by Decision No. C06-0468 in Docket No. 05R-112E, we enacted the Renewable Energy Standard Rules, which are codified at 4 CCR 723-3-3650 et. seq. (RES Rules), to implement the provisions of Amendment 37 and § 40-2-124 C.R.S. The RES Rules became effective July 2, 2006. 

30. In adopting the RES Rules, we stated that our overall concern “is to have a process where bidders feel the process is fair and that they receive timely information for all of the efforts they put in to submit a bid.”  See, Decision No. C06-0091 at ¶ 74.  We also declined any prioritization among the policy set out in Rule 3651 in ¶ 12 of Decision No. C06-0218:  

“We find the legislative declaration of intent for Amendment 37, which is included in Rule 3651, aspirational in nature. The seven goals are contained only in the legislative declaration of intent….We believe all of these goals will be furthered by implementing the objectively quantified percentage mandates listed in § 40-2-124, C.R.S. If the legislature wanted particular weighting of the seven goals, it could have said so. Indeed, it did require that renewable energy sources located in Colorado be assigned a 1.25 weighting factor, which we have incorporated in our rules. See, Rule 3654(c). Absent similar explicit legislative assignments for the other goals, we decline to assign arbitrary weighting factors to them.”
31. While we have declined to prioritize the statutory policies contained in the legislative declaration of intent, Rule 3655(a) explicitly states our policy is to require QRUs to meet the RES in the most cost-effective manner.  To this end, Public Service must use competitive bidding to acquire Renewable Energy from Eligible Renewable Energy Resources using Solar Electric Generation Technologies with a nameplate rating greater than 100 kW.  

32. Rule 3655 is modeled after the current least-cost planning process.  See, Decision Nos. C05-0314 and C05-1461.  Much of the language in Rule 3655 was adopted and addressed in Decision No. C06-0091 (¶¶ 57–75).

33. Rule 3655(c) provides, in pertinent part, as follows:

The QRU may apply to the Commission, at any time, for review and approval of Renewable Energy Supply Contracts and Renewable Energy Credit Contracts. The Commission will review and rule on these contracts within sixty days of their filing. The Commission may set the contract for expedited hearing, if appropriate, under the Commission's Rules of Practice and Procedure. 

34. In its application, Public Service requests that the Commission approve the SEPA in accordance with Rule 3655(c), 4 CCR 723-3.  This application is the first of its type, requesting contract SEPA approval pursuant to Rule 3655(c).

B. Burden of Proof.  

35. Applicant bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

36. Rule 3655 addresses renewable energy resource acquisitions.  The rule contemplates that the Commission will approve the SEPA if Public Service establishes that the resources proposed to be acquired pursuant to the SEPA were acquired in accordance with the RES Rules.

C. Development of the Alamosa RFP

37. Public Service started planning to meet its solar RES requirements in 2005, several months before the RES Rules were effective.  A number of solar technologies were researched for a central solar generating plant, including photovoltaic (PV) and solar thermal technologies. 

38. Public Service commissioned the National Renewable Energy Laboratory (NREL) to study the feasibility of a PV facility in the State of Colorado.  NREL reported that "’[t]he combination of incident solar radiation and mild temperatures makes Alamosa [San Luis Valley] one of the premiere sites for PV in the country.’"  Hearing Exhibit 1, Exhibit MM-1 at 5.  

39. Public Service concluded that: 1) an 8 Megawatt (MW) system would cost about the same with each technology; 2) that a PV system could likely be built faster than other technologies, meaning it could be on-line by year-end 2007 rather than year-end 2008; and 3) that PV systems had less technology risk because they were more commercially mature than other technologies.  

40. To shorten the lead-time for the Alamosa solar project, Public Service pursued a site for the facility.  Considerations in selecting a location included:  access to distribution or transmission substations, terrain, distance from Public Service's Alamosa Service Center, access from roads, and availability of land to purchase.  A parcel of land immediately adjacent to Public Service's Mosca Substation was selected and Public Service procured an option to purchase this land.

41. Public Service desired to have such a facility in operation before December 31, 2007.  Two bases are stated for this timeframe.  First, Public Service wanted an Alamosa facility in service as soon as possible to start generating S-RECs.  Second, Public Service wanted to ensure that the developer could obtain the 30 percent federal investment tax credit available for non-public utility solar facilities placed into service before January 1, 2008.  It was believed that developers qualifying for this credit would be able to offer significant price reductions to Public Service.  The driving consideration was whether the facility could meet the December 31, 2007 federal investment tax credit deadline.  

42. Public Service issued the Alamosa RFP on March 31, 2006.  See, Hearing Exhibit 11, Exhibit RPM-5. Mr. McGree testified as to his understanding of the operation of Rule 3654(b) and potential impacts upon sizing of proposals requested.  Public Service understands that Rule 3654 caps the central solar concept at one half of the requirement for the solar RES.





Public Service intended to acquire what it perceived to be the capped amount of the solar requirement through the Alamosa RFP.

43. Among many other terms and conditions, Section 1.3 of the Alamosa RFP defined eligible technologies:  “Solar photovoltaic and concentrating solar photovoltaic technologies are eligible to bid into this RFP.  Offers for renewable energy credits only are not eligible for this RFP.”
 
44. On cross examination, Mr. McGree acknowledged that solar thermal technologies were eliminated from the Alamosa RFP because Public Service determined that such a facility could not be constructed to meet Public Service’s December 31, 2007 deadline.  

45. Mr. Shapiro testified that the Alamosa RFP failed to comply with the RES Rules because Public Service restricted the eligible technology to PV only.  By doing so, Public Service has not demonstrated that the SEPA results in the most cost-effective means to comply with the RES Rules.  Mr. Shapiro also testified that any inference that solar thermal technology is not commercially mature should be disregarded because approximately 350 MWs of such generation has been employed in California for more than 20 years.

46. Public Service defends the scope of the RFP based upon the fact that bidders ultimately submitted bids incorporating solar thermal technology; however, the potential negative impact upon prospective bidders of the RFP language cannot be ignored.

47. Mr. McGree acknowledged that solar thermal technologies are cheaper on a dollar per megawatt-hour (MWh) basis than PV systems larger than 50 MW, but they may not be cheaper than other technologies available to supply energy requirements.  He is involved with a group of utilities considering construction of a solar thermal project.  Mr. McGree or the group has estimated that, assuming a 30-year power purchase agreement and continuation of the 30 percent federal investment tax credit, the project will cost approximately $150 per MWh for a 300 MW facility.

48. Mr. Shapiro points to a 64 MW solar thermal electric generation project under construction in Nevada.  The advertised capital construction cost for that project is estimated to be in the range of $3.50 to $3.90 per watt (i.e. construction cost of $220 to $250 million), whereas press reports estimate the SEPA costs of $7.40 per watt (based upon the 8 MW facility’s estimated cost of $60 million). Although there are significant and material disparities in the compared projects, the reported capital cost of solar thermal central station technology in some contexts is significantly less than the SEPA.  

49. Mr. McGree stated during the hearing:  “In my opinion I don't think the bids would have been significantly different nor do I think we could have gotten the project on line as quickly as possible if [a] solar thermal bid would have come in.”
  However, with all due respect to Mr. McGree, the RES Rules require each QRU to use the competitive process to determine the most cost-effective means of compliance and not to intentionally preclude possible technologies within the scope of the rule.

50. Mr. McGree acknowledged that an effective and fair competitive bidding process is a part of meeting the Commission's rules and the statute concerning renewable energy.  Considering the totality of circumstances, he believes that Public Service conducted a fair and transparent process that resulted in the lowest cost project for the Alamosa RFP.

51. As stated previously, the Commission primarily relies upon the competitive bidding process to ensure implementation of the most cost-effective solution.  By imposing a December 31, 2007 deadline, without consideration of the cost impact thereof upon compliance with the RES Rules, Public Service improperly prioritized the deadline above other considerations.  By restricting the Alamosa RFP to PV technologies, and eliminating the possibility of solar thermal technologies, Public Service denied the competitive bidding process the full opportunity to determine the most cost-effective means to comply with Rule 3655.  It could have been that the most cost-effective means to comply with the RES Rules might have required extending the project window beyond the December 31, 2007 imposed deadline.  In any event, a longer project window would not have precluded projects eligible for the tax credit from submitting bids.  Expediting projects, without thorough cost analysis of option, potentially raises costs to ratepayers, which ignores the foundational principle expressed in Rule 3655(a) to require the most cost-effective compliance with the rule.
52. We note that solar thermal technologies, as well as PV technologies, are included within the definition of Solar Electric Generation Technologies, as set forth in the RES, since they both use solar radiation energy to generate electricity.  Because the Alamosa RFP failed to solicit all possible Solar Electric Generation Technologies for the most cost-effective proposals to comply with Rule 3655 (i.e. by restricting the scope of the RFP beyond the allowable scope of Rule 3655(b)(II)), it was fatally flawed implementation of the RES Rules adopted by the Commission.  The Alamosa RFP did not determine the most cost-effective compliance with the RES Rules.

53. Compliance with Rule 3655 is also questionable because Public Service failed to demonstrate consideration of the cost effectiveness of alternative means of compliance.  While there is uncertainty as to long-term availability and cost of the purchase of S-RECs in the future, they were purchased for the 2007 Compliance Year, as allowed in the RES Rules.  Public Service failed to demonstrate that it considered or made efforts to quantify cost or availability of S-RECs beyond 2007.

D. Introduction of Settlement

54. Before the presentation of Staff’s case, all parties except Mr. Shapiro entered into the Settlement Agreement.
  Public Service filed its Motion for Approval of Solar Energy Purchase Agreement between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC and Motion for Approval of Stipulations filed with the Commission on December 13, 2006.
55. When the continued hearing was called on December 13, 2006, Mr. Shapiro confirmed that he had an adequate opportunity to review and consider the motion and stipulations.  Based thereupon, he concluded that he did not wish to join in the stipulations; however, he does not oppose Commission approval of the Settlement Agreement.

56. The Motion for Approval of Solar Energy Purchase Agreement between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC and Motion for Approval of Stipulations being unopposed, response time was waived.  The hearing continued with consideration of the stipulations.

57. Mr. McGree was recalled to introduce and support approval of the Settlement Agreement in lieu of presenting Staff's direct case.

58. Hearing Exhibit 21 is the Stipulation for Approval of Solar Energy Purchase Agreement between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC (the SEPA Stipulation).  The stipulation was entered into between Public Service, Staff, OCC, SunEdison, CoSEIA, and Ratepayers
 and is included as Attachment A to this order.  As set out more fully in Attachment A, the stipulating parties agree that the Commission should approve and find prudent, without conditions or modifications, the SEPA.  

59. Staff expresses support for the Settlement Agreement based upon a recognition of the benefits to Colorado retail customers provided by the 30 percent federal investment tax credit that affects pricing under the SEPA; the terms and conditions of the stipulation that bind Public Service; and the terms and conditions of the stipulation that bind SunE in the Stipulation with Respect to Project documents.

60. In general terms, Public Service agrees to (1) provide OCC and Staff the ability to discuss and influence the process improvements that they would like in both the development of any future RFPs and in the evaluation process stemming from that RFP; (2) improve communications among OCC, Staff, Public Service, and others, by appointing a contact person for renewable energy issues; (3) provide a portion of the information requested in this docket, on an ongoing basis, to Staff and OCC, and (4) not restrict eligible technologies in a way that would exclude solar thermal technologies from future requests for proposal.

61. The SEPA Stipulation only applies to Public Service's solicitations for new Renewable Energy Supply Contracts from new renewable resources greater than 100 kilowatts that will be acquired under the RES Rules, after the date of this stipulation, that will be paid for in whole or in part by the monies available to meet the RES.

62. A major aspect of the SEPA Stipulation reflects the stipulating parties’ agreement to not pursue various matters in this docket.  Effectively, the stipulating parties have agreed among themselves to reserve issues for Public Service's pending 2007 compliance plan docket concerning the RES, Docket No. 06A-478E.  Generally, the stipulating parties have agreed to pursue disposition of excess S-RECs produced at certain times during the course of the compliance plan planning period, calculation and accounting for administrative costs associated with the RES, and the payment structure and form of cost recovery for payments made to SunE, under the SEPA from the Renewable Energy standard Adjustment (RESA) funding.

63. The stipulating parties express the clear intention that the SEPA Stipulation has no application to solicitations or evaluations conducted, resulting agreements reached, or the power supply acquired, with respect to resources selected by Public Service, under the Commission’s Least-Cost Planning Rules, Rules 3600 through 3615, 4 CCR 723-3, even if the resources selected generate eligible renewable energy.

64. Hearing Exhibit 22 is the Stipulation with Respect to the Project Documents (the Project Stipulation).  This stipulation was entered into between SunE, OCC, and Staff and is included as Attachment B to this order.  As set out more fully in Attachment B, the stipulating parties agree that specified project documents should be made available in accordance with the terms of the stipulation.  SunE has agreed to provide significant detailed documents about the project to Staff and the OCC; however, the agreement was based upon strong and thorough highly confidential protections set forth in the Project Stipulation.  The highly confidential protections in the Project Stipulation only apply to information provided pursuant thereto, and not to the same information obtained through alternative means or sources.

65. In support of the requested approval of the settlement reached, addressed below, Mr. McGree informed the Commission of current events affecting the pending reduction of the investment tax credit from 30 percent to 10 percent effective January 1, 2008.  During the pendency of the hearing in this docket, Congress extended the federal investment tax credit for one additional year.
 

66. Public Service contends that it is in the public interest that both stipulations be approved, resulting in approval of the SEPA without conditions.  Such approval will encourage the development of renewable energy resources in Colorado as contemplated by Commission rules, Colorado law and the passage of Amendment 37.  Further, Public Service contends that the project will allow Public Service to meet that mandate at a reasonable price because the competitive bid process resulted in an excellent selection, with an excellent company, for the least cost of the offers available.

67. Mr. Mignogna supported Mr. McGree’s testimony as accurately depicting the intent and content of these stipulations.  Mr. Mignogna reiterated Staff’s belief that approval of both stipulations are in the public interest.

68. Based upon the record presented, including the terms and conditions of the Settlement Agreement, all parties to the docket, except Mr. Shapiro, request approval of the Settlement Agreement without modification.  However, the facts leading us to find that Public Service failed to meet the RES Rules are neither affected nor cured by the Settlement Agreement or that the Application is now unopposed.
69. The record makes clear that Public Service failed to meet its burden of proof that the Alamosa RFP resulted in the most cost-effective means to comply with the RES Rules.  However, many factors cause us to consider a partial waiver of Rule 3655(b)(II), regarding the scope of the Alamosa RFP; Rule 3655(a), requiring competitive bidding to determine RES compliance in the most cost-effective manner; and Rule 3655(b), requiring solicitations and evaluations of proposals to be coordinated to minimize the cost of acquiring Renewable Energy and/or RECs.
70. Approval of the Settlement Agreement is supported, or unopposed, by parties having an extremely broad range of interests from the residential ratepayer to potential competitors of the winning bidder.
71. In 2004, the People of the State of Colorado voted to develop and utilize additional solar resources.  The SEPA furthers some aspects of the legislative intent of § 40-2-124 as well as our policies expressed in the RES Rules.
72. The SEPA resulted from Public Service’s efforts that began in 2005, well before the RES Rules became effective.  Thus, it is not wholly surprising that the Alamosa RFP fails to comply with every aspect of the rules.  Therefore, we will, on a one-time basis, waive our rules as necessary to accept the Alamosa RFP.  We will partially waive Rule 3655(b)(II), to accept the restriction to PV technology; Rule 3655(a), to accept the scope of the SEPA and the failure to fully demonstrate analyses determining the most cost-effective RES compliance; and Rule 3655(b), to accept the form of RFP selected by Public Service.  Such waiver is applicable to this matter, in this docket only.
73. Based upon such waivers, we now consider the remainder of the bidding process, approval of the Settlement Agreement, and approval of the SEPA pursuant to Rule 3656(c).
E. Evaluation of Alamosa RFP Bids.

74. Public Service's stated objective of the Alamosa RFP was to obtain a power purchase agreement with a reliable, experienced solar developer, using a proven solar technology, at the lowest cost.

75. On May 17, 2006, Public Service received eleven bids in response to the Alamosa RFP from nine developers.  Nine of the bids proposed using PV technology, and two offers proposed using solar thermal technology.
76. According to Public Service, three primary criteria were utilized to evaluate bids: price, technology risk and business risk.

77. Pricing was evaluated by comparing the present value of levelized cost stated in  $/MWh.  Public Service used a discount rate of 7.38 percent to calculate the levelized cost. The present value of levelized cost is an analytical analysis to develop the constant cost per MWh for the twenty-year term of the model SEPA.  Public Service used the levelized cost concept for evaluation purposes because it eliminates the impact of varying energy production from the evaluation.  It also puts all bids into comparable values for evaluation purposes.

78. The technology risk was evaluated based upon the maturity of the technology offered and whether a technology is capable of commercial-level production.  

79. Finally, business risk (or development risk) was evaluated based upon the bidder's ability to complete the project by December 31, 2007 without price or contract term re-openers after the contract is signed.  Because Public Service assumed that pricing was heavily dependent upon the availability of the federal 30 percent investment tax credit, a high priority was set for the ability to timely complete the project.

80. Bidders’ ability to complete the project was evaluated based upon:  1) the bidder’s experience with solar development; 2) the solar development experience of the bidder's principal personnel; 3) descriptions provided in the bid package; 4) the specifics of the financing plan provided in the bid package; and 5) ease of negotiating a contract with the bidder (based upon exceptions requested to the model solar energy purchase agreement supplied to the bidders with the RFP).

81. While Rule 3655(m)(l) allows consideration of transmission, economic development, environmental and other criteria, Public Service determined that the eleven bids received posed similar transmission, environmental, and economic development impacts. Thus, such factors would impact all 11 bids equally and its selection process would be based upon price, technology risk, or business risk criteria.

82. Public Service conducted its review of the bids in three rounds.  Round 1, consisting of due diligence and price evaluation.  Round 1 eliminated four offers: S001, S004, S009 and S010. Specifically, one bid did not comport with the Alamosa RFP, and three bids were eliminated because of either high price, technology risk or business risk.

83. During Round 2, the number of bids were further narrowed to three tri-finalists.  During this time, Public Service also determined that its solar energy requirements changed based upon the Company's updated April 2006 retail sales forecast and the uncertainty surrounding wholesale customer RES obligations.  There is little documentation in the record to show how the application of criteria, based upon available information at that time, dictated which bids were selected to continue through from the Round 2 process.  

84. During Round 3 considerations, Public Service met with the three tri-finalists to gain assurance that each bidder had firm commitments for the equipment needed for its proposal, that it had firm access to capital to finance the project, that it had discussed the project and model SEPA with its financiers, and to assess the ease with which a SEPA could be negotiated with each party. Modifications to the bid requirements were also discussed and the three tri-finalists were asked to reprice their offers assuming: 1) a 16,800 MWh target; 2) an additional cost of $300,000 for the purchase of the land (which included full reimbursement to Public Service for the permitting costs it already incurred); 3) preparing the land for their respective technology; and 4) obtaining any permits necessary to build and operate the facility. 

85. Based upon all information received from the tri-finalists, Public Service concluded that all three posed acceptable business and technology risks.  Thus, the lowest priced bidder among the tri-finalists was selected, SunEdison.  

F. Documentation of the Evaluation Process

86. Through its pre-filed testimony, Staff raised several concerns regarding the process Public Service used to evaluate bid proposals and aspects not included in such documentation.  Staff contends that, there is no indication as to who conducted the evaluation; what their roles in the process were; when decisions were made; or how decisions were made.  Lastly, there is inadequate documentation of how the application of criteria determined selection of the outcome.  While additional light was shed on these matters through oral testimony, we find there was little contemporaneous documentation of a fair bid process.  No documentation showed how such relative criteria rankings were considered in the bid evaluation process.  

87. Public Service and SunEdison provided substantial and compelling evidence during the hearing that SunE’s bid was the most cost-effective proposal among the bids submitted in response to the Alamosa RFP.  However, the lack of foundational documentation for the conclusions reached makes it difficult to determine whether a thorough, reasonable, description of the bid process was fair to all bidders or rationalizes the outcome.  The record shows little contemporaneous documentation as to the foundation for specific aspects of the bid evaluation process.  

88. Mr. McGree testified that the best documentation of the evaluation process is contained in Highly Confidential Attachments 3 and 4 to Direct Exhibit MM-1. Hearing Exhibit 2.  Highly Confidential Attachment 3 summarizes each bid's technology and price.  It also states the reason Public Service eliminated or accepted the bid.  Highly Confidential Attachment 4 presents a series of tables that document the selection process. Table 1 of Highly Confidential Attachment 4 compares the present value and levelized cost of ten bids of the eleven bids received.
 

89. As Mr. McGree described the second round of analysis in particular, there were subjective considerations with little or no documentation.  Illustratively, bids 2, 3, and 7 were found to be similar in business risk and technology risk, yet there is very little information to support that conclusion.  It is unlikely that the lack of documentation of these bids affected the winning bid selected because their price was higher than the three tri-finalists. 

90. Highly Confidential Hearing Exhibits 14 through 20 were created during the bid evaluation process.  There is inadequate documentation in the record to re-create or review the decision-making process aside from completion deadline.  While Mr. McGree described it as a consensus process, there is no documentation that supports how a consensus was derived.  To that end the evaluation process is not as transparent as it could or should be to prove the prudence of the resulting SEPA.  For example, Public Service used a scale of 0 to 5, but there was no definite criteria for pass/fail.  A zero was an acknowledged failure, but a 1 arguably might also fail.  One bidder scored a 3 for technology risk, but was downgraded after further investigation.  However, the worksheet was not updated to reflect the change and there is no documentation demonstrating what factor(s) caused the downgrade.  

91. It appears that Mr. McGree made a personal assessment of the financial wherewithal of bidders to complete the project.  When asked what financial standards were used to make that determination, he responded with ones that jumped to mind, rather than any documented standards for the evaluation process.  He did not explain how the criteria were applied, leading to a conclusion.  He acknowledged it was a subjective evaluation based upon a reading of the bid proposal. In this category, a 0 was not even determined to be a failure, rather, he referred to the entirety of the circumstances before a pass/fail determination could be made.  There was apparently no documentation of the criteria applied for the Commission to be informed as to how other members of the Committee made determinations of any kind. 

92. The purpose of this docket is to consider approval of a contract that results in a finding of prudence for cost recovery purposes.  Critically, approval must consider information available to Public Service at the time of the decision.  Thus, it is critical that Public Service contemporaneously document the bid evaluation process.

93. From the documentation provided, it is difficult to determine whether the application of bid criteria to bid proposals resulted in the selected bidder, or whether the documentation provides a rationalization for the selected bidder.

94. In part, the Commission entrusts Public Service to manage the competitive bidding process as the basis to determine the most cost-effective means to comply with the RES Rules.  In the future, it is imperative that Public Service’s documentation of the process reflect that trust.

95. The consideration of contract approval should predominately rely upon documentation made during the evaluation process.  While Mr. McGree’s and Mr. Robertson’s testimony filled in some gaps regarding the bid process, it is difficult for us to determine what circumstances were considered at the time from documentation in the record presented.

96. Based upon the specific facts presented, including the Settlement Agreement, there is sufficient after-the-fact evidence available to find that, more likely than not, the lack of documentation did not affect the outcome of the bid process.

G. Winning Selection 

97. Public Service selected SunE as the winning bidder after concluding that its bid had the lowest price, acceptable technology and business risk.  SunEdison, the developer of the project, has sufficient solar development experience to give Public Service confidence that it can complete the project on time and for the price bid. 

98. Under SunE’s winning bid, a concentrating PV system was proposed to be constructed.  The system has been successfully deployed in Australia. It consisted of 245 parabolic mirrors mounted on a dual axis tracking system and would be rated at 8.58 MW. The parabolic mirrors concentrate the sun with a reflective power of 500 times onto a receiver, which consists of very efficient PV cells. Each individual tracker is cooled using a closed-loop liquid cooling system.
  The system would be built on approximately eighty acres of land next to Public Service's Mosca Substation. SunEdison has agreed to purchase the land from Public Service and complete all remaining land preparation and permitting activities required for its SunE Alamosal, LLC project.

99. SunEdison demonstrated to Public Service that it had a very specific financing plan for the project and the support of their equity participants for the major terms and conditions of the model solar energy purchase agreement contained in the Alamosa RFP.

100. SunEdison is confident that with expeditious Commission approval of the SEPA that it can have the project completed before December 30, 2007, thus availing itself of the 30 percent federal investment tax credit.

101. A bid proposed that qualifies for the federal investment tax credit should significantly benefit ratepayers in the pricing of the proposal.  While it is difficult for us to quantify this benefit, the benefit is undeniably present as to this bid.  Mr. Robertson acknowledged that availability of the federal investment tax credit is a critical supporting element of this project.  

102. When selected as the winning bidder, SunE understood the bid to be based upon a requirement to deliver power without regard to the specific design utilized.  In any event, during SEPA negotiations, SunEdison requested the right to use different solar technologies if business problems arose that prevented 100 percent use of the parabolic concentrating PV system. Because all other terms of the negotiated SEPA stayed the same including price, schedule and security guarantees, and because the right to use alternative solar technologies improves the business risk of the SEPA for Public Service, Public Service granted SunEdison the ability to use alternate solar technologies. SunEdison will now likely use crystalline PV technology for alternative technologies.  SunE’s lenders and investors played a role in the request for flexibility around the technology in order to mitigate supply chain uncertainty.  This flexibility will allow SunEdison to adjust the project in light of the delivery timing of contracted supply that is beyond their control. Further, certain aspects of due diligence relating to the geotech and the soils were unavailable earlier in the bid process.

103. SunE’s typical cooling method employed with concentrated PV is a closed loop liquid system running a liquid through the ground for cooling and returning to the back of the panel, again to keep transferring heat off the cell.  Until Public Service was able to access the property in September 2006, no geotech study could be completed.  Based upon the geotech results that became available after the bid was awarded, SunE perceived significant risks associated with pumping glycol or antifreeze through the ground right above a water table that the surrounding agricultural community relies upon.  Thus, alternative technologies were considered, including air-cooled concentrators and crystalline fixed tilt concentrating PV panels.

104. Local permitting concerns were among other concerns considered.  Following SunE’s selection as the winning bidder, various town-hall meetings began taking place where many local concerns were voiced.  For example, the contemplated concentrating solar design employed concentrators that are typically 35 to 40 feet tall.  SunE anticipated that there would be less risk to obtaining land use permits by utilizing crystalline fixed tilt that is, at most, seven or eight feet off the ground. 

105. While the changes in technology were agreed to based upon circumstances discovered following selection of the winning bidder, the energy and price terms of the SEPA were not affected by such changes.  It is notable that the change in technology results in changed costs and benefits for both Public Service and SunE.  The bid design using concentrators would have been less expensive for SunE to construct.  Because the remaining terms of the SEPA are not affected, SunE has accepted increased costs in exchange for further mitigation of the development risk associated with the facility.

106. On September 1, 2006, Public Service and SunE executed the SEPA that sells the full solar energy output and the associated S-RECs from the SunE Alamosa1, LLC project to Public Service. The price for the solar energy and S-RECs is $224/MWh fixed for the entire twenty-year term of the SEPA.

107. The SEPA is consistent with, and a component of, Public Service’s 2007 Renewable Energy Standard Compliance Plan pending approval of application in Docket No. 06A-487E.

H. Scope of Agreement 

108. Public Service and SunE executed multiple documents as a result of the Alamosa RFP.  SunE obtained conditional financing for its bid proposal based upon the SEPA, a purchase option agreement by Public Service, the land agreement, and other documentation provided to its lender.

109. One document grants Public Service an option to purchase SunE’s facility after five years of the SEPA term.  A copy of the document is in Confidential Exhibit RPM-9 to Hearing Exhibit 9 at page 1. 

110. Another document provides for the Public Service’s sale of land to SunE.  A copy of the Land Purchase Agreement (Land PSA) is in Confidential Exhibit RPM-9 to Hearing Exhibit 9 at page 19.
111. Section 20.10 of the SEPA provides:  

The terms and provisions contained in this SEPA, in the Option Agreement of even date between the Parties, and in the Land PSA (when executed) (i) constitute the entire agreement between PSCo and Seller with respect to the sale of Solar Energy from the Facility, and (ii) supersede all previous communications, representations, or agreements, either verbal or written, between PSCo and Seller with respect to the sale of Solar Energy from the Facility.

Hearing Exhibit 4, Exhibit No. BLO-1 at 49. 

112. During the hearing, the ALJ expressed concerns that the SEPA is in fact only a portion of the agreement between Public Service and SunE and that the entirety of the contract was not in the record.  Partially in response to these concerns, the Option Agreement referenced in Section 20.10 and the Land PSA were subsequently identified when made a part of the record and commence at pages 1 and 19, respectively, of Confidential Hearing Exhibit RPM-9 to Hearing Exhibit 11.

113. Mr. Robertson expressed his understanding of the agreements:


Just by way of example, the land, for instance, the SEPA set forth the terms under which we can sell power and RECs to PSCo. But we need the land to construct this facility. PSCo owns it. Contingent on PUC approval, we then have a -- it's essentially a put. We have to buy the land to then construct it. 


So, presumably, if we breach that and didn't buy the land, or PSCo breached and wouldn't sell us the land, then that would be a default and a default across the three contracts.  Dec. 7 tr., Page 162, Lines 14-23.

114. Counsel for Public Service stated that approval is only requested of the SEPA as a Renewable Energy Supply Contract defined in Rule 3650 of the RES Rules.  Public Service contends that the other two documents making up the entire agreement are not Renewable Energy Supply Contracts and do not require approval.
  In summary, Public Service contends the SEPA, the Option Agreement referenced in Section 20.10, and the Land PSA referenced in Section 20.10 represent three agreements, but that Public Service only seeks approval of the SEPA.

115. An integration clause generally provides that all conditions, promises, or representations are contained in a written agreement, and that the parties are not to be bound except by the written terms.  Public Service properly points out that Section 20.10 performs this function.  

116. The ALJ’s primary concern was that under the plain language of Section 20.10, the scope of the parties’ agreement is defined, yet two parts of that agreement were not included within the record.  However, that concern was alleviated by the inclusion of Confidential Exhibit RPM-9 in the record.

117. Turning to the scope of approval requested, Public Service’s argument that three agreements exist simply contradicts the plain language of Section 20.10 defining one agreement comprised of the SEPA, the Option Agreement, and the Land PSA.  The integration clause makes clear that there is one integrated agreement, not three.

118. An example of the ALJ’s concerns would be the effect of the exercise of the Option Agreement upon the SEPA.  If Public Service purchases the facility, it is appropriate that ratepayers pay the actual costs associated with generation from the facility rather than continuing to paying rates under the SEPA.  Paragraph 3.6(f) of the Option Agreement specifies the terms regarding SEPA termination upon closing.  Further, the SEPA has a 20-year term, consistent with Rule 3655(d)(III).  However, the Commission should be informed that Public Service has the option to purchase the facility and terminate the SEPA after only five years.  Ensuring full disclosure of the entire agreement of the contracting parties is critical to inform the Commission about the agreement and to the transparency of the competitive bidding process.
  

119. Because the entirety of the agreement is now included in the record, the only remaining concern is whether the Commission can approve a segregated portion of that agreement in this docket.

120. Public Service only seeks approval of the portion of their agreement with SunE in the SEPA addressing the sale of energy from a solar facility and for the sale of the S-RECs associated with the Renewable Energy.
  

121. Having reviewed the entirety of the agreement, we find that we can approve only that portion of that agreement in this docket.  Thus, the SEPA will be considered and no action will be taken with regard to the remainder of the agreement between Public Service and SunE contained in the Option Agreement and the Land PSA.

I. SunE as a party to the Stipulation with Respect to Project Documents 

122. The ALJ found multiple spellings and references to SunE and was concerned that the record may be unclear as to some of the interests, roles and identities of SunEdison-related entities. 

123. In hopes of clarifying the record, administrative notice was taken of Hearing Exhibit 23, a Certificate of Good Standing issued by the Secretary of State of Colorado on December 11, 2006.

124. Mr. Gilliam was available to testify on behalf of SunEdison.  Upon review of Hearing Exhibit 23, he confirmed that, to the best of his knowledge, the certificated entity is the SunEdison-related entity that is a party to the SEPA.  Mr. Gilliam also acknowledged that SunE was not a party to this docket at that point in time.

125. SunE is a party to the Project Stipulation, Hearing Exhibit 22.

126. Counsel for SunEdison stated that recent settlement discussions led to the realization that SunE was the party in interest as to documents being made available pursuant to the Project Stipulation.  Thus, it was included as a signatory to the stipulation.  

127. In order to ensure that the Commission has before it all parties whose property and rights will be affected by the pending settlement terms, Counsel for SunEdison agreed to, and subsequently did, file a request for SunE to be allowed late intervention in this docket. 

128. By Decision R06-1471-I, SunE was granted late intervention in the docket and is a party.  The ALJ also found that SunE corrected and clarified that, in all cases and for all purposes in this docket, the correct legal entity and the intended reference throughout this proceeding is to “SunE Alamosa1, LLC.”
  Therefore, the Secretary of State’s Certificate of Good Standing issued on December 14, 2006, and attached to SunE Alamosal, LLC’s Late-Filed Petition for Leave to Intervene and Motion for Waiver of Response Time will be construed as a late-filed corrected Hearing Exhibit 23.  Thus, the record will be clear as to the SunE entity.

III. CONCLUSIONS 
129. The Commission has jurisdiction over the subject matter of this proceeding (§ 40-2-124, C.R.S., RES Rules, and over the parties to this proceeding.  

130. Solar thermal technologies, as well as PV technologies, are included within the definition of Solar Electric Generation Technologies.  The Alamosa RFP failed to solicit bids for what may have been a more cost-effective Solar Electric Generation Technologies proposals to comply with Rule 3655 (i.e. by restricting the scope of the RFP beyond the allowable scope of Rule 3655(b)(II)).  Public Service failed to meet its burden of proof to show that the resources proposed to be acquired pursuant to the SEPA were acquired in accordance with the RES Rules. 

131.  The Motion for Approval of Solar Energy Purchase Agreement between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC and Motion for Approval of Stipulations being unopposed, and therefore it is appropriate that response was waived.  

132.  We find it important to note that by this Decision, we do not intend to permanently waive the Commission’s Renewable Energy Standard Rules with this first filing, nor are we pleased the bid process resulted in a truncated process.  However, because none of the various adverse parties oppose approval of the Settlement Agreement, and in furtherance of our policy to develop and utilize renewable energy resources to the maximum practicable extent, we find it in the public interest to partially waive Rule 3655(b)(II), to accept the restriction to PV technology; Rule 3655(a), to accept the scope of the SEPA and alleviate the failure to fully demonstrate analyses determining the most cost-effective RES compliance; and Rule 3655(b), to accept the form of RFP selected by Public Service.
133. Public Service’s documentation of the bid evaluation process failed to demonstrate that the Alamosa RFP was a fair competitive bidding process; however, based upon the entirety of the hearing record we find that SunE’s bid was the most cost-effective proposal among the bids submitted in response to the Alamosa RFP.

134. The availability of the 30 percent federal investment tax credit beneficially affects pricing under the SEPA for Colorado retail customers.  Even with the substantial tax credit, a significant premium is paid for generating electricity using this technology compared with other technologies.  Perhaps, with continued research and deployment of these renewable technologies, the costs of electricity generated from renewable forms of energy will compete with other technologies on a life-cycle basis.

135. Because the entire agreement of the parties is before the Commission, it is appropriate for us to grant Public Service’s request to approve only the SEPA as a discrete portion of the entire agreement between Public Service and SunE, comprising the Renewable Energy Supply Contract defined in Rule 3650 of the RES Rules.

136. Based upon the record as a whole, including a review of the Settlement Agreement, Hearing Exhibits 21 and 22, and the responses to the questions and concerns raised by the ALJ, the unopposed request to approve the Settlement Agreement is granted, as we find it to be just, reasonable, and in the public interest.  Based thereupon, the SEPA will be approved pursuant to Rule 3655(c).  We take no action as to the remainder of the agreement between Public Service and SunE contained in the Option Agreement and the Land PSA.

137. We emphasize the partial waiver of the rules is a one-time occurrence.  Given present Commission rules, the Renewable Energy Credits are due to increase again on January 1, 2008.  This allows ample time for Public Service to plan to meet the future RES requirements without excluding any solar energy generating technology.  We note that in future filings, such leniency regarding waiver of Commission rules will be closely scrutinized.

138. We are disappointed with Public Service’s bid process documentation associated with this docket.  On a going-forward basis, we expect to see a full, open and well-documented bid evaluation and award process.  Doing so will allow us to determine that the process will ultimately result in a cost effective project, which results in the lowest service cost to Colorado ratepayers.  We are pleased that Parties agreed to the Stipulation with respect to the project documents.  We find this critical in that it provides detailed insight into this first-of-a-kind facility within Colorado and will greatly assist Staff on a going forward basis.
139. We find that approval of the SEPA will encourage the development of renewable energy resources in Colorado at a reasonable price as contemplated by Commission rules, Colorado law and the passage of Amendment 37.  Therefore, we find it in the public interest to grant the Application in order to move this process forward with expedience.  While we found significant areas for improvement, we nonetheless applaud Public Service’s efforts to incorporate important renewable energy technologies into its energy portfolio.
140. Without regard to the written spelling, all references in this record to the winning bidder, and Public Service’s counter party in the agreement considered herein, are to SunE Alamosa1, LLC, a Colorado Limited Liability Company.

IV. ORDER
A. The Commission Orders That:
1. Response time to the Motion for Approval of Solar Energy Purchase Agreement between Public Service Company of Colorado and SunE Alamosa1, LLC and Motion for Approval of Stipulations is waived.

2. Rule 3655(b)(II) is partially waived to accept the restriction to PV technology in the Alamosa RFP.  Rule 3655(a) is waived to accept the scope of the SEPA and alleviate the failure to fully demonstrate analyses determining the most cost-effective RES compliance.  Rule 3655(b) is waived to accept the form of RFP selected by Public Service.
3. Without regard to the written spelling, all references in this record to the winning bidder, and Public Service’s counter party in the agreement considered herein, are to SunE Alamosa1, LLC, a Colorado Limited Liability Company (SunE).

4. The Motion for Approval of Solar Energy Purchase Agreement between Public Service Company of Colorado and SunE Alamosa1, LLC and Motion for Approval of Stipulations is granted.
5. The Stipulation for Approval of Solar Energy Purchase Agreement Between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC (the SEPA Stipulation), between Public Service, Staff, OCC, SunEdison, CoSEIA, and Ratepayers, Hearing Exhibit 21, is approved.
6. The Stipulation with Respect to Project Documents (the Project Stipulation), between SunE, OCC, and Staff, Hearing Exhibit 22, is approved.

7. The SEPA Stipulation and the Project Stipulation, copies of which are attached hereto as Attachments A and B respectively, are incorporated by reference and made an order of the Commission as if fully set forth herein.  All parties shall comply with all terms thereof.

8. The Application of Public Service Company of Colorado for an Order Approving its Solar Energy Purchase Agreement with SunE Alamosa1, LLC, Dated September 1, 2006, is granted.
9. The twenty-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Effective Date of this decision.
10. This Order is effective upon its Mailed Date.
B. ADOPTED IN Commissioners’ Weekly MEETING
January 31, 2007.
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�  Mr. McGree is the Director of Resource Planning and Bidding, who is employed by Xcel Energy Services, Inc.  Mr. McGree’s direct testimony is Hearing Exhibit 1 and Highly Confidential Hearing Exhibit 2, and his rebuttal testimony is Hearing Exhibit 3.  His oral testimony is found in the December 6, 2006 transcript (Dec. 6 tr.) at 9-220.


� Ms. O’Neill is a Purchased Power Analyst, who is employed by Xcel Energy Services, Inc.  Ms. O’Neill’s direct testimony is Hearing Exhibit 4, and her rebuttal testimony is Hearing Exhibit 5.  Her oral testimony is found in the Dec. 6 tr. at 221-228.


� Ms. Sakya is a Senior Rate Analyst, who is employed by Xcel Energy Services, Inc.  Ms. Sakya’s direct testimony is Hearing Exhibit 6.  Her oral testimony is found in the Dec. 6 tr. at 228-229.


� Mr. Pearson is an attorney, who is employed by Jeffrey G. Pearson, LLC.  Mr. Pearson’s rebuttal testimony is Hearing Exhibit 7.  His oral testimony is found in the Dec. 6 tr. at 230-259 and the December 7, 2006 transcript (Dec. 7 tr.) at 4-54.  He testified without objection as to his legal opinion of the appropriate scope of this proceeding.


�  Mr. Robertson is the Chief Financial Officer of SunEdison.  Mr. Robertson’s cross-answer testimony is Hearing Exhibit 8.  His oral testimony is found in the Dec.  7 tr. at 55-172.


� Mr. Gilliam is a consultant to SunEdison.  Mr. Gilliam testified in support of the Settlement Agreement on behalf of SunE.  His testimony is found in the December 13, 2006 transcript (Dec. 13, tr.) at 57-64.


�  Mr. Shapiro is retired and resides in Aurora, Colorado.  His direct testimony is Hearing Exhibit 9, and his cross-answer testimony is Hearing Exhibit 10.  His oral testimony is found in the Dec. 7 tr. at 173-186.


�  Mr. Mignogna is a Licensed Professional Engineer who is employed by the Commission.  Mr. Mignogna‘s answer testimony is Hearing Exhibit 11.  His oral testimony is found in the Dec. 13 tr. at 44.  





� We are concerned that Public Service may have misconstrued Rule 3654(b).  Dec. 6 Tr. pp. 197-198.  It appears that Public Service believes the phrase “[a]t least one-half of this four percent shall be derived from solar electric technologies located on-site at customers’ facilities” requires a matching or parity between the size of resources for on-site and non-on-site solar resources.  The testimony in the transcript contemplates whether the “at least one-half” is tied to the four percent figure in the RES Rules (3654(b)) or to the amount of megawatts for non-on-site solar resources.  We find it is the former.  


Within the context of the other RES rules, Rule 3654 identifies the minimum amount of solar resources which a QRU must generate or cause to be generated.  The phrase “at least one-half ” in Rule 3654(b) is taken directly from § 40-2-124(1)(c)(II) which we construed to reference the overall RES standard for each compliance year.  Namely the three percent for years 2007-2010; six percent for the years 2011-2014; and ten percent for years 2015 and beyond.  Thus increasing the amount of non-on-site Solar Electric Generation Technologies, which was the premise of the hypothetical question in the transcript, would not affect the requirement for the On-site Solar Systems specified in Rule 3654(b).


In developing the RES Rules, we understood that adding larger renewable resources could create “lumpy” additions since the size of the new renewable resources may temporarily exceed the needed level in a compliance year.  We also recognized that these larger facilities would likely be added because of the cost saving created by their scales of economies.  We addressed this “lumpy” resource addition concern through two rules.  Rule 3655(i) provides that each competitive solicitation shall be targeted towards acquiring an amount of renewable energy taking into account the retail rate impact and the number of on-site solar RECs.  And  Rule 3661(f)(I) recognizes that in developing the retail rate impact there should be a gradual ramp-up to the 10 percent level.


In summary, we conclude there is no hard cap to the solar requirement implied in Rule 3654(b).  Rather, the only cap which could be imposed on the solar requirement would be created through the retail rate cap.


� Hearing Exhibit 11, Exhibit RPM-5 at 5.





� Dec. 6 Tr., at 55, Lines 19-23.


� Although not inconsistent with the RES Rules, it is noteworthy that the Alamosa RFP explicitly prohibited the bidding of renewable energy credits to comply with the RES Rules.  Thus, Public Service cannot definitively state that this competitive bidding process alone demonstrated or achieved the most cost-effective means to comply with the RES Rules.


� Counsel for Ratepayers orally stated that Ratepayers would join in the settlement reached.  Such intention was memorialized in Ratepayers United of Colorado, LLC’s Statement of Joinder in Stipulation for Approval of Solar Energy Purchase Agreement Between Public Service Company of Colorado and Sun E[sic] Alamosa1, LLC, Late-Filed Exhibit 24, filed with the Commission on December 15, 2006.


� Although Ratepayers does not appear on Hearing Exhibit 21, they joined in the stipulation through late-filed Hearing Exhibit 24.


� For this decision and pursuant to the terms of the stipulation, all capitalized terms not defined within the stipulation shall be defined as provided in the RES Rules found at Rule 3650 et. seq., 4 CCR 723-3.





� The President signed the bill on December 20, 2007.  Obviously, Public Service was not aware of this eventuality when the SEPA was finalized.





� Bid S001 is not included in Table 1 because Public Service eliminated it very early in the process.  This bid did not meet the Alamosa RFP requirements.





� As addressed below, substantial changes were incorporated into the project prior to execution of the SEPA.


� Statement of Position of Public Service Company of Colorado at page 2.  


� Statement of Position of Public Service Company of Colorado at page 6.


� Although in an entirely different context, the Commission has seen problems that arise when the entirety of agreements are not before the Commission.  See, e.g. In re Investigation into Unfiled Agreements Executed by Qwest Corporation. Docket No. 02I-572T.


� See, Statement of Position of Public Service Company of Colorado at page 1.





� The motion clarified that Exhibit 23 reflects a clerical error within the Secretary of State’s office and included a revised Certificate of Good Standing for “SunE Alamosa1, LLC.”
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