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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission to consider a joint application filed by Pac-West Telecomm, Inc. (PWTI), Pac-West Acquisition Company, LLC (PWAC), and Pac-West Funding Company, LLC (PWFC) on December 28, 2006, requesting authorization for a transfer of control involving PWTI and PWAC (Joint Application).  The Joint Application was filed pursuant to 4 Code of Colorado Regulations 723-2-2109.  The Joint Application also included a request to encumber the operating authority granted to PWTI.  The transaction involves ownership transfer of PWTI to PWAC, with PWTI continuing to operate in its current form, but as a subsidiary of PWAC upon completion of the transfer.  As a part of the financing portion of the transaction, PWFC obtained a Loan and Security Agreement that encumbered PWTI’s assets.  

2. PWTI was granted Commission authority to provide local exchange and emerging telecommunications services in Decision Nos. C05-1524 and C99-762 respectively.  PWTI has effective tariffs on file with the Commission.

3. PWAC, as the transferee in the transfer portion of the Joint Application, has contemporaneously submitted information in the filing to obtain a Commission grant of authority since it does not possess any Commission issued authority.  PWAC is a wholly-owned subsidiary of Columbia Ventures Corporation (CVC).  Following the transfer, PWTI will be controlled by PWAC, which will remain wholly-owned by CVC.  Organizational diagrams that depict the transaction before and after the transaction are included in the application. 

4. The encumbrance of PWTI’s assets has already taken place by the purchase of the Loan Security Agreement by PWFC.  The Joint Applicants state that the purchase of the Loan Security Agreement was necessary in order to prevent a bankruptcy filing that was imminent.  The approval of the encumbrance is requested on a nunc pro tunc basis. 

5. Following the transfer, PWTI will continue to be the operating entity in Colorado, and customers will continue to be offered services under existing tariffs on file with the Commission.  

6. On December 28, 2006, the Commission authorized a 30-day notice period, giving notice to all interested parties.  Interventions were due on or before January 29, 2007.  No interventions were filed.

B. Discussion

7. The application is unopposed and may be considered without a hearing pursuant to § 40-6-109(5), C.R.S.

8. We find the proposed transfer of PWTI to PWAC is not contrary to the public interest and therefore grant that portion of the application.

9. We find that the encumbrance of assets that includes the telecommunications authority held by PWTI to PWAC is within the Commission’s jurisdiction for approval pursuant to § 40-15-204, C.R.S.  While we grant the encumbrance as described above, we decline to grant the request to approve the encumbrance on nunc pro tunc or retroactive basis.  Therefore, the encumbrance shall be granted on a going forward basis from the effective date of this Order.
II. ORDER

A. The Commission Orders That:

1. The joint application for the transfer of control of Pac-West Telecomm, Inc. (PWTI) to Pac-West Acquisition Company, LLC is deemed complete and is granted.  

2. Pursuant to 4 Code of Colorado Regulations 723-2-2109(a)(VI)(E), the joint applicants shall notify the Commission if the transfer is not consummated within 60 days of the proposed effective date as stated in the application, or if the proposed transfer terms are changed prior to the consummation date.  This notice shall include the Docket and Order numbers related to this application. 

3. The encumbrance application of PWTI’s assets, specifically its telecommunications authority issued by this Commission, to Pac-West Funding Company, LLC (PWFC) is deemed complete and granted from the effective date of this Order with certain conditions as described below.

4. PWTI and PWFC shall jointly inform the Commission when the encumbrance has been terminated or is no longer effective.  This shall be done with a letter notification to the Commission’s Director noting this Docket in the subject line.

5. In the event that the encumbrance held by PWFC is exercised or transfers to another entity, PWFC or the new entity and PWTI shall jointly file a transfer application to transfer the encumbered telecommunications authority and obtain specific approval for this action by this Commission.

6. PWTI shall continue to have the obligation to file an annual report with the Commission and to contribute to all applicable Colorado funds, including the Public Utilities Commission's Fixed Utilities Fund, the Colorado High Cost Support Mechanism, the Telecommunications Relay Services for the Disabled Telephone Users Program, and the Emergency Telephone Access Act Program.

7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 31, 2007.
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