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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-608RDOCKET NO. 06A-608R
IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC 116 MAIN STREET, PIKEVILLE, KY 41501 FOR AUTHORITY TO CONSTRUCT A GRADE SEPARATED CROSSING AT COLORADO STATE HIGHWAY 139 AND APPROXIMATELY MILE MARKER 9.4 OVER  A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
DOCKET NO. 06a-647r
IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 116 MAIN STREET, PIKEVILLE, KY, 41501 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD M.8, APPROXIMATELY 1/2 MILE FROM MACK, COLORADO AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
DOCKET NO. 06a-654r
IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 116 MAIN STREET, PIKEVILLE, KY 41501 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD 10, APPROXIMATELY 1/8 OF A MILE SOUTH OF COUNTY ROAD R AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
Commission order 
deeming applications complete, consolidating proceedings, and 
referring consolidated matter to an administrative law judge
Mailed Date:  January 25, 2007
Adopted Date:  January 17, 2007
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Public Utilities Commission (Commission) for consideration of applications filed by CAM-COLORADO, LLC (CAM) requesting authority to construct new crossings of the proposed new CAM rail spur.  The application for a new grade-separated crossing on State Highway 139 was filed on November 6, 2006, is Docket No. 06A-608R, and was deemed complete and referred to an administrative law judge by Decision No. C06-1478, mailed December 19, 2006.  The application for a new at-grade crossing on Mesa County Road M.8 was filed on December 4, 2006 and is Docket No. 06A-647R.  The application for a new at-grade crossing on Mesa County Road 10 was filed on December 11, 2006 and is Docket No. 06A-647R.
2. The Commission gave notice of these applications to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice for Docket No. 06A-647R was mailed December 6, 2006.  The Notice for Docket No. 06A-654R was mailed December 14, 2006.

3. On December 28, 2006, Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention in Docket No. 06A-647R.  UPRR states it is not taking a position as to whether it objects or does not object to the Application filed.  However, UPRR reserves the right to object and will participate in the proceeding as its interests may appear.
4. On January 4, 2007, Ute Water Conservancy District (Ute Water) filed a Notice of Intervention as of Right in both Docket No. 06A-647R and Docket No. 06A-654R.  Ute Water states it has an 8-inch water pipeline which runs along Mesa County Road M.8 and an 8-inch water pipeline which runs along Mesa County Road 10 in Mack, Colorado.  Ute Water states that proper terms and conditions need to be included in any order issued by the Commission to provide adequate protection of Ute Water’s pipelines, to maintain an adequate depth for Ute Water’s pipelines, and to provide for adequate access to the Ute Water pipelines for future maintenance and replacement.
5. On January 4, 2007, the County of Mesa (Mesa County) filed a Notice of Intervention of Right, or in the alternative Motion for Permissive Intervention, Entry of Appearance and Request for Hearing in Docket No. 06A-647R and on January 10, 2007, Mesa County filed a Notice of Intervention of Right, on in the alternative Motion for Permissive Intervention, Entry of Appearance and Request for Hearing in Docket No. 06A-654R.  Mesa County states the construction of the grade separation is part of a larger project by CAM for the proposed Red Cliff Mine, located on Bureau of Land Management (BLM) land.  Mesa County also states that the proposed railway line would traverse approximately 9.5 miles of BLM land and include two crossings of Mesa County Roads (CR M.8 and CR 10), with the large majority of the line located in Mesa County.  Finally, Mesa County states that CAM has recently filed for a BLM Land Use Application and Permit.  BLM is preparing an Environmental Impact Statement (EIS) for the project, which includes the railway line, of which a Public Scoping Report for the EIS has just been issued.  A Draft EIS is expected in the Spring of 2007 and a Final EIS and Record of Decision are expected in the Fall of 2007.  Mesa County requests a hearing on this matter to preserve its governmental interests and prerogatives in its land use regulations and roads, provide timely provision of fire protection and emergency medical services to its citizens, and ensure the review by the Commission of the proposed grade separated crossing will not adversely affect the present BLM EIS process
6. On January 8, 2007, Grand Valley Water Users Association (Grand Valley Water) filed a Notice of Intervention as of Right in Docket No. 06A-647R.  Grand Valley Water states it has a recorded easement for a water pipeline which will be affected by the proposed crossing of Mesa County Road M.8 in Mack, Colorado.  The proposed crossing will cross Grand Valley Water’s easement in at least three separate places.  Grand Valley Water states that proper terms and conditions need to be included in any order issued by the Commission to provide adequate protection of Grand Valley’s pipeline, to maintain an adequate depth for Grand Valley Water’s pipeline, and to provide for adequate access to the Grand Valley Water pipeline for future maintenance and replacement.
7. On January 8, 2007, 52 citizens of Mack, Colorado filed a Notice of Intervention of Right, or in the alternative Motion for Permissive Intervention, Entry of Appearance and Request for Hearing in both Dockets 06A-647R and 06A-654R.  The 52 citizens are Mike Barnes, Sioux Robbins Bartels, Baxter Pass Services, Inc., Mellissa Bowen, Gale E. Bowles, Edmund Cardoza, Earl Cole, Janet L. Coombe, Elizabeth Leilani Cowan, David and Suzanne Ellinwood, Aileen L. Erickson, Bruce R. Erickson, Karissa Erickson, Teresa Funk, Carla DeKoatz-Garibaldi, Teresa Gonzalez, Andrea C. Grych, Paul A. Grych, Joe & Toni Hassler, Diana Hatch, Mark & Polly Hill, Lorri Hunt, Barbara D. Kelley, Deborah Koury, Travis J. Kruckenberg, Gustave Harold Langner Jr., Nancy L. Langner, Sydney K. Langner, Joanne Leischuck, Debby Locke, Jane E. Lostumbo, Jim McCulley, Chris McCallum, Joe McPherson, Malea McPherson, Wayne F. Ollar, Nick Robinson, Sandra E. Roy, G. Lovell Sasser, Loy Sasser, Ian Smith, Jerry Spreight, Keith Terrel, William and Cheryl Thomas, Denise R. Wallace, Ronald G. Wallace, Catherine Michelle Williams, Jeffery K. Williams, James & Jennifer Winter, Jennifer Wooten, Joestes and Wendy Wyatt, and Stan Young.

8. On January 8, 2007, Jason Millen and Micheal E. Repp, citizens of Mack, Colorado filed a Notice of Intervention of Right, or in the alternative Motion for Permissive Intervention, Entry of Appearance and Request for Hearing in Docket 06A-647R.

9. On January 10, 2007, Darrel D. Hespe and Lynn and Kimberly Phillips, citizens of Mack, Colorado filed a Notice of Intervention of Right, or in the alternative Motion for Permissive Intervention, Entry of Appearance and Request for Hearing in both Dockets 06A-647R and 06A-654R.  
10. The citizens of Mack, Colorado each state that they live in an area of Mesa County that will be directly and negatively affected by the at-grade crossing due to noise; due to the obstruction of the roads by train traffic; and due to the danger of the crossing locations.  They state the at-grade crossing will increase times for emergency medical and fire response to their homes and property, will increase their travel times, will increase the travel time of school busses serving the area, and will increase danger to them and their family members.  The citizens specifically mention that the County Road 10 crossing will increase danger to them and their family members due to the short sight distances and stopping distances associated with the at-grade crossings.
11. The Commission has reviewed the record in this matter and deems that the applications for Docket Nos. 06A-647R and 06A-654R are complete within the meaning of § 40-6-109.5, C.R.S.  

12. The Commission has jurisdiction in this matter under § 40-4-106(2)(a) & (3)(a), C.R.S.

13. The Colorado Rules of Civil Procedure (CRCP) allows for consolidation of dockets when there is a common question of law or fact in the cases to be consolidated.  CRCP 42(a).

14. Further, Rule 4 Code of Colorado Regulations 723-1-1402 states: “The Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Granting consolidation is discretionary.

15. The Commission finds that Docket No. 06A-608R, Docket No. 06A-647R, and Docket No. 06A-654R present issues which are substantially similar.  The Commission further finds that consolidation of the matters that are the subjects of Docket No. 06A-608R, Docket No. 06A-647R, and Docket No. 06A-654R will eliminate the possibility of inconsistent determinations with respect to approval and construction of new crossings and will promote administrative economy.  No party will be prejudiced by consolidation.
16. The Commission now refers this consolidated matter to an administrative law judge for determination of its merits including disposition of the motions for intervention, assignment of new National Inventory Numbers for the proposed new crossings by CAM, if necessary, requests the administrative law judge hold a public hearing in this matter, and require the administrative law judge to establish the appropriate procedural schedule for this matter.
II. ORDER

A. The Commission Orders That:
1. The application for Docket No. 06A-647R is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The application for Docket No. 06A-654R is deemed complete within the meaning of § 40-6-109.5, C.R.S.

3. The application for Docket No. 06A-608R was deemed complete by Decision No. C06-1478, mailed December 19, 2006.  

4. Docket No. 06A-608R, Docket No. 06A-647R, and Docket No. 06A-654R are consolidated.  Docket No. 06A-608R is the Primary docket.

5. All parties in each docket, by this Order, become parties in the consolidated proceeding.  The parties shall modify their certificated of service accordingly.

6. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as on this Order.  The Primary docket number stated in Ordering Paragraph 4 above and its caption shall appear first.

7. The filing requirements of Rule 4 Code of Colorado Regulations 723-1-1204 are modified as set forth in this Ordering Paragraph.  In this consolidated proceeding, parties shall file an original and the number of copies of all filings provided for in Commission rules under the Primary docket, Docket No. 06A-608R; no copies shall be filed in the additional dockets to the consolidated proceeding.

8. The consolidated proceeding is set for hearing before an Administrative Law Judge of the Colorado Public Utilities Commission.

9. The assigned Administrative Law Judge shall dispose of the Motions for Intervention, shall establish a procedural schedule for the filing of exhibit and witness lists, and pre-filed testimony, hearing date, hearing location, public hearing time and location, filing of any necessary signed construction and maintenance agreements, and provisioning of new National Inventory Numbers including the filing of the new crossing information to the Colorado Department of Transportation and the Federal Railroad Administration for the proposed new crossings by CAM-COLORADO, LLC, if necessary.

10. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 17, 2007.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners

CHAIRMAN GREGORY E. SOPKIN, TERM EXPIRED JANUARY 9, 2007.


L:\final\C07-0065_06A-608R_06A-647R_06A-654R.doc:MSC
8

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












