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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Recommended Decision No. R06-1014, specifically, whether the Commission should adopt in its entirety, reject in its entirety, or adopt in part, the recommendation of the administrative law judge (ALJ).

2. In Decision No. C06-1186, we stayed, on our own motion, Recommended Decision No. C06-1014, pursuant to § 40-6-109 (2), C.R.S., so that we could better consider the recommended decision.  Now having been duly advised, we adopt in part the recommended decision.
B. Background and the Recommended Decision
3. This docket began with the filing by Kinder Morgan, Inc. (KMI) of an application for a certificate of public convenience and necessity (CPCN) to exercise franchise rights in the Town of Swink, and the counties of Otero and Bent, in Colorado.  

4. Staff of the Commission (Staff) intervened, and Public Service Company of Colorado was granted leave to participate as amicus with respect to the question of whether Counties have the authority to enter into franchise agreements with utilities.  The parties agreed that the exercise of franchise rights in the Town of Swink presented no controversy, and settled that portion of the application.  This left KMI’s application to exercise franchise rights in the counties of Otero and Bent.
5. In Decision No. C06-0095-I, we clarified that the issue of whether counties have the authority to enter into franchise agreements would be handled in this docket.
   On August 30, 2006, the ALJ issued Decision R06-1014.  This decision declined to rule on whether counties may enter into franchise rights, and provides as follows:
31.
Since gas and electric utilities only need a CPCN from this Commission to serve the public in unincorporated areas of the counties, it is unnecessary for the Commission to rule in this Docket as to whether or not counties have the power to grant franchises.

32.
Although gas and electric public utilities do not need a franchise from a county to place its facilities in the public right-of-way in unincorporated areas of counties, there does not appear to be any legal impediment to counties and gas and public utilities from voluntarily entering into a franchise.  

33.
Since gas and electric public utilities do not need consent or a franchise from the counties, the Commission can consider the merits of an application from a gas or electric public utility for a CPCN to serve unincorporated areas of counties.  The requirement of § 40-5-103, C.R.S., that an applicant for a CPCN shall present evidence of a franchise from a county, city and county, municipality, or other public authority is not applicable in the instant application.  

6. The ALJ then declined to rule on the application for a CPCN to exercise franchise rights, and granted regular territorial CPCNs to serve in the unincorporated areas of Otero and Bent counties.

7. We are concerned with the ALJ’s decision precisely because the application was to exercise franchise rights, and we believe we have an obligation to rule on the application as filed.  We thus believe that it is necessary to rule on whether counties have the authority to exercise franchise rights.  We are also concerned with some of the other language in the recommended decision as discussed below.  We thus accept the ALJ’s findings, deny KMI’s application for a CPCN to exercise franchise rights in Otero and Bent Counties, and clarify the status of KMI’s CPCNs to serve in Otero and Bent Counties.
C. Discussion

8. KMI makes several arguments in favor of its position that counties may enter into franchise agreements with utilities.  The first is that this Commission has previously issued CPCNs to KMI to exercise franchise rights with counties.  While this may be true, the Commission is not bound by precedent, and when we believe that the Commission has strayed on a path contrary to statute, we have not hesitated to correct its course.  We are thus not pursuaded by this argument.  Simply because KMI has exercised franchise rights with counties in the past does not mean this should continue in the future.
9. KMI also argues that § 40-5-103(1), C.R.S. specifically permits counties to receive CPCNs to exercise franchise rights:
(1) Before any certificate may issue under sections 40-5-101 to 40-5-104, a certified copy of its articles of incorporation or charter, if the applicant is a corporation, shall be filed in the office of the commission. Every applicant for a certificate to exercise franchise rights under section 40-5-102 shall file in the office of the commission such evidence as shall be required by the commission to show that such applicant has received the required consent, franchise, permit, ordinance, vote, or other authority of the proper county, city and county, or municipal or other public authority. The commission has the power to issue a certificate to exercise franchise rights after hearing, to refuse to issue the same, or to issue it for the partial exercise only of said right or privilege and may attach to the exercise of the rights granted by such certificate such terms and conditions as in its judgment the public convenience and necessity may require (emphasis added).
10. The italicized language is pointed to as evidence of the Legislature’s intent that counties may exercise franchise rights.  We do not construe the statute as granting that authority.   Rather we construe the language as setting forth a filing requirement.  We do not know why the italicized language referring to counties is set forth.  It is conceivable that at some point, counties did have the authority to enter into franchise agreements, and that made the italicized language applicable. If so, the language is now obsolete because we find, and the parties demonstrate, no authority for counties to enter into franchise agreements.
11. We agree with Public Service and Staff that the counties do not have the authority to issue franchise rights.  Counties have only those powers as are expressly conferred upon them by the Legislature.  Farnik v. Bd. Of County Comm’rs 341 P.2d 467 (Colo. 1959); Bainbridge, Inc. v. Bd. Of County Comm’rs 964 P.2d 575 (Colo. App. 1998).    No party has pointed to a specific statute granting franchise authority to counties. Section 30-35-201(26), C.R.S. allows home rule counties the ability to have franchises for cable or water.  Section 30-35-201, C.R.S. specifically states that home rule counties shall have these powers with respect to cable and water franchises, in addition to those powers granted to non-home rule counties.  If the Legislature had wanted to give counties franchising authority for gas and electric utilities, it could have specifically done so.

12. KMI also states that under our plenary power to regulate utilities, we may grant the requested authority.  We disagree, for we must follow the law, which as discussed above does not grant counties the relevant authority.  Interestingly, KMI also argues that we do not have jurisdiction to determine a county’s authority to enter into a franchise agreement with a utility which could then pass on the franchise fee to ratepayers, despite our plenary authority to regulate utilities.  We are comfortable, however, that given its plenary authority, the Commission may decide the legal questions that arise in matters that are before it.  
13. Because counties do not have authority to enter into franchise agreements, and because KMI’s application is to exercise franchise rights in Bent and Otero counties, we are concerned with several paragraphs from the recommended decision.  Paragraph 31 provides:
31.
Since gas and electric utilities only need a CPCN from this Commission to serve the public in unincorporated areas of the counties, it is unnecessary for the Commission to rule in this Docket as to whether or not counties have the power to grant franchises.  

14. We do believe that it is necessary for the Commission to rule on whether or not counties have the power to grant franchises although it is true that utilities only need a CPCN from the Commission to serve the public in unincorporated areas of counties.  As stated above, the application was to exercise franchise rights, we have the authority to rule on the application and we should do so.

15. Paragraph 32 of Decision R06-1014 is also problematic:

32.
Although gas and electric public utilities do not need a franchise from a county to place its facilities in the public right-of-way in unincorporated areas of counties, there does not appear to be any legal impediment to counties and gas and public utilities from voluntarily entering into a franchise.  

16. We believe that there is a legal impediment to counties and utilities from entering into franchise rights, namely that counties, must be expressly set forth in statute, and there is no statute which grants counties franchise rights.  A franchise is by definition an agreement which allows a utility to use the rights-of-way in a given area, typically a municipality.  Utilities are typically charged a fee based upon the public usage of the service provided by the utility.  That fee is passed on to rate payers pursuant to § 40-3-106(4), C.R.S.  We have an obligation to protect the public interest, and we believe that allowing a utility to exercise franchise rights and pass fees on to consumers when counties do not have authority to enter into franchise agreements is not in the public interest.
17. Nor do we agree with the logic in paragraph 33 which states:

33.
Since gas and electric public utilities do not need consent or a franchise from the counties, the Commission can consider the merits of an application from a gas or electric public utility for a CPCN to serve unincorporated areas of counties.  The requirement of § 40-5-103, C.R.S., that an applicant for a CPCN shall present evidence of a franchise from a county, city and county, municipality, or other public authority is not applicable in the instant application.  

18. The last sentence does not follow from the first since the first ignores the intent of the application as filed.  In addition, the last sentence makes no sense given that this application is to exercise franchise rights.  Section 40-5-103, C.R.S. is relevant to the docket because the docket is to exercise franchise rights in Bent and Otero counties.
19. We are not convinced by KMI’s arguments and thus amend the recommended decision and deny KMI’s application.  However, we determined in Decision No. C06-1118, in Docket 06D-026G, that a utility’s obligation to serve a particular area continues even if its franchise is not renewed because its CPCNs remain valid.  We clarify that KMI’s CPCNs are now to serve the territories of Bent and Otero counties, and should be treated as if issued pursuant to § 40-5-101, C.R.S.
D. Conclusion

20. Because KMI’s application was for a CPCN to exercise franchise rights in Bent and Otero counties, we believe it necessary to address the question of whether counties have the authority to enter into franchise agreements with utilities.  We have done so, and determined that they do not.  As a result, we modify the recommended decision as discussed above by denying KMI’s application. We reaffirm its obligation to serve customers within Bent and Otero Counties, and note that KMI continues to hold CPCNs to serve Bent and Otero counties which should be treated as if issued pursuant to § 40-5-101, C.R.S.
II. ORDER

A. The Commission Orders That:

1. Kinder Morgan Inc.’s application for certificates of public convenience and necessity to exercise franchise rights in Otero and Bent Counties is denied.

2. KMI may not exercise franchise rights in concert with franchise agreements with Bent and Otero Counties.
3. KMI’s previously issued CPCNs remain valid and should be treated as if issued pursuant to § 40-5-101, C.R.S.

4. KMI retains its right and obligation to serve Otero and Bent Counties.
5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 19, 2006.
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� In Docket No. C06D-026G, a related docket, the Commission considered KMI’s petition for declaratory order, which asked the Commission to determine the rights and obligations a utility would have in the event an application to exercise franchise rights were denied to a utility that had certificates of public convenience and necessity to exercise franchise rights.
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