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I. STATEMENT  

1. The captioned application of Pacific, Inc., doing business as Pacific Transportation (Pacific), was filed with the Colorado Public Utilities Commission (Commission) on July 7, 2006.  By this application, Pacific seeks the following authority:

To conduct operations as a contract carrier by motor vehicle for hire for the transportation of 
passengers and their baggage 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado.  

RESTRICTIONS:  This application is restricted as follows:  
(1)
To providing transportation services for passengers who are clients of Pacific Adult Day Care, 1595 Harlan Street, Lakewood, Colorado 80214; 
(2)
Against any transportation service that originates or terminates at Denver International Airport; and 
(3)
Against any transportation service to or from hotels or motels.
2. Public notice of the application was provided in the Commission’s Notice of Applications Filed on July 24, 2006.  

3. On August 23, 2006, MKBS, LLC, doing business as Metro Taxi, Inc., and/or Taxi Latino (Metro) filed its intervention in this matter.  

4. By Order Setting Hearing and Notice of Hearing dated September 5, 2006, the Commission scheduled this matter for hearing before an Administrative Law Judge (ALJ) on October 30, 2006 and deemed the Application complete as of August 30, 2006.

5. A telephonic pre-hearing conference was held on October 26, 2006.  See, Decision No. R06-1268-I.  On the same date the ALJ issued an interim order vacating the hearing scheduled for October 30, 2006, resetting the hearing for December 12, 2006, establishing a procedural schedule governing the case, and ordering Pacific to submit a verified statement relating to it’s ability to have a non-attorney represent it in this matter pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1201(a) and § 13-1-127, C.R.S.
  See, Decision No. R06-1270-I.

On November 3, 2006, Pacific submitted the statement concerning legal representation mandated by Decision No. R06-1270-I.
  The statement establishes that Pacific is 

6. a closely-held entity within the meaning of § 13-1-127(a), C.R.S., that the amount in controversy in this matter does not exceed $10,000, and that Ms. Fatemeh Panahi is Pacific’s President.  Therefore, Pacific’s unopposed request that Ms. Panahi, a non-attorney, be allowed to represent it in this matter was approved. 

7. On December 12, 2006, the ALJ called the matter for hearing at the assigned time and place.  Pacific appeared through its President, Ms. Panahi, and Metro appeared through its legal counsel.  During the course of the hearing testimony was presented by the following witnesses:  Ms. Panahi; Mr. Dilovar Abdulloev, a Manager for Pacific; Mr. Kyle Brown, Metro’s General Manager; and Mr. Fernando Roebuck, a Metro driver.  Exhibits 1 through 6 were identified, offered, and admitted into evidence.

8. At the conclusion of Pacific’s case, Metro moved for dismissal of the application.  That motion was denied.  At the conclusion of Metro’s case both parties submitted closing arguments.  The ALJ then closed the evidentiary record and took the matter under advisement.  

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT

10. Pacific is a Colorado corporation owned solely by Ms. Panahi, a registered nurse.  It consists of three divisions, Pacific Transportation, Pacific Adult Day Care (PADC), and Pacific Medical Supply.  Pacific intends to provide home health services under the PADC trade name from facilities located at 1595 Harlan Street in Lakewood, Colorado.  It will commence providing such services when its renovation of those facilities is complete and it receives appropriate certifications to that effect from applicable government entities.  Pacific anticipates that this will occur in February 2007.

11. Ms. Panahi also owns Atlantic Home Health Care (AHHC).  AHHC currently provides home health care services for about 80 elderly or disabled clients, most of whom are immigrants from Russia, Iran, Afghanistan, other areas of the Middle East, Central Asia, and parts of Europe.  Pacific anticipates that approximately 40 of these clients will migrate to PADC and will be served out of the Harlan Street location when it becomes operational.  Of these, approximately 20 to 25 will need transportation services between their homes and the PADC facility.

12. Most of Pacific’s anticipated clientele do not speak the English language and, instead speak languages native to the country of their origin.  These languages include Russian and Farsi.  Since most common carriers do not regularly employ dispatchers or drivers who speak these languages, Pacific’s clientele has difficulty communicating their transportation and related needs to such carriers.  In addition, religious and cultural differences between Pacific’s clientele, most of whom are Muslims, and most common carrier drivers sometimes makes for uncomfortable encounters.  For example, it is apparently improper for a Muslim woman to be touched by an unrelated male.  However, many of Pacific’s elderly female clients require some assistance entering and exiting vehicles.  Because of their religious beliefs they are reluctant to ask for such assistance from male drivers dispatched by common carriers.

13. The service proposed by Pacific is designed to respond to these unique needs.  Ms. Panahi and other members of Pacific’s staff speak the languages spoken by their proposed clients.  As a result, they are able to freely and fully communicate with their clients regarding their individual transportation and related needs.  They also share the same religious beliefs and cultural background and, therefore, are sensitive to the need to conform their behavior to such customs and beliefs.  As a nurse, Ms. Panahi is trained to be knowledgeable of the physical limitations of Pacific’s clients and to make sure these limitations will be taken into consideration when transportation is provided.  In sum, consistency of routine and surroundings and familiarity with care-givers, including those who provide transportation services, is important to the population for whom Pacific seeks to provide transportation service.  

14. Pacific has provided this type of service, albeit without compensation, to other home health care operators.  These include Colorado Spirit Home Care, TJD Medical Center and Rehabilitation Clinics, and Advance Home Health Care.  If granted the permit it seeks in this application, Pacific intends to provide the proposed transportation service with a used mini-van capable of transporting up to 6 passengers, including the driver.  It anticipates that such a vehicle will cost between $3,500 and $9,000 depending on its age.  Ms. Panahi intends to operate the vehicle herself.  If Pacific secures additional clients, it may seek to acquire a second similar vehicle.  It has another qualified driver available, Ms. Nigina Jumaeva, in the event a second vehicle is required or Ms. Panahi is unavailable to drive for any reason.  Pacific does not believe that any more than two vehicles will be needed to render the subject service.  It does not believe that providing these services will require the use of a wheelchair-accessible vehicle.

15. Notwithstanding the representations contained in the application originally filed with the Commission (Exhibit 4), Pacific intends to provide compensated non-emergency, non-medical transportation services exclusively for PADC’s clients and only between its Harlan Street facility and the residences of such clients.  It will seek compensation for these services through the Medicaid program.  It will not provide compensated transportation for service to or from other origins or destinations, or medical transportation (e.g., for doctor visits or emergency transportation to hospitals), or for transportation to or from Denver International Airport and/or to or from hotels and motels.  The financial information submitted at the hearing indicates that, at present, Pacific’s assets consist of approximately $2,300 in cash.

16. Metro is a common carrier by motor vehicle providing taxi service to passengers within the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado under Certificate of Public Convenience and Necessity (CPCN) PUC No. 1481.  See, Exhibit 6.  It holds itself out to provide such service to all members of the public, including the population that Pacific proposes to serve.  Metro operates 7 days a week, 24 hours a day.  It operates several wheelchair-accessible vans, which are also available 7 days a week, 24 hours a day.  Metro has over 350 drivers.  

17. Metro employs bilingual operators who are fluent in both the English and Spanish languages.  They do not speak Russian or Farsi.  However, Metro’s driver pool is a diverse group containing individuals representing many different nationalities.  This would include drivers from Russia and various Middle Eastern countries.  Metro has no formalized plan for matching clients with drivers who speak their native language or who share their cultural background.  However, many of Metro’s drivers cultivate clients within their respective native communities.  Clients within those communities can then contact Metro drivers directly to arrange for transportation service in their native language.
  Metro believes that this type of arrangement can provide the stability, consistency of routine and surroundings, and familiarity with a driver needed by Pacific’s potential clients.

18. All Metro drivers are independent contractors who, in effect, operate their own individual businesses.  A significant portion of this business involves the transportation of Medicaid clients; i.e., individuals whose transportation costs are reimbursed through the Medicaid program.  Metro submits, therefore, that its drivers regularly transport elderly or disabled individuals who require some degree of assistance with regard to their transportation needs.  Metro fears that a grant of this application, and others like it, will further erode this type of business and ultimately impair its ability to provide its common carrier services. 

III. DISCUSSION AND CONCLUSIONS  
19. Pacific’s contract carrier application is governed by 4 CCR 723-6-6203(e) which provides as follows:  


(I)
A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer's distinct need.  


(II)
Such a showing is overcome by an intervenor's showing that the intervenor has the ability and willingness to meet the potential customer's distinct need.  


(III)
If the intervenor makes such a showing, the applicant shall bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.  


(IV)
The intervenor may overcome such a demonstration by establishing that the applicant's proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.
 

20. Subject to certain additional restrictions discussed below, the competent and reliable evidence presented in this matter establishes that Pacific has met its burden of proving that the transportation services it proposes are specialized and tailored to the meet the distinct needs of the clients of PADC.  Metro has failed to establish that it has the ability to meet those needs or that Pacific’s service would impair the common carrier service it currently provides under CPCN PUC No. 1481 

21. Pacific’s potential customers have a need for a very personalized service.  They require transportation to and from the PADC facility from a provider who is fully knowledgeable of their medical condition so that services can be fashioned to meet the needs of that condition.  They must be able to communicate those needs in their native language.  They need to be able to rely on transportation personnel who share their cultural and religious backgrounds.  Pacific’s proposal is tailored to meet these needs and it has demonstrated its operational capability to do so through the past gratuitous service it has provided to Colorado Spirit Home Care, TJD Medical Center and Rehabilitation Clinics, and Advance Home Health Care.

22. Pacific’s present financial ability to render the proposed service appears to be somewhat precarious.  However, the Commission has never enunciated specific guidelines designed to evaluate an applicant’s financial fitness.  The fact that Pacific has successfully provided free service to the entities referred to above suggests that it has the financial capability to provide the compensated service it now requests by this application.  In addition, the $2,000.00 increase in Pacific’s cash holdings between October and November of this year suggests that it has the ability to generate capital, through contributions from its owner or otherwise, sufficient to support the rather limited operations it proposes.  For these reasons, the ALJ finds that Pacific has established that it is financially fit to render the proposed service.

23. While there is no doubt that Metro is willing and capable of providing basic transportation service by moving individuals from one point in the involved geographic area to another, it has not demonstrated the ability to provide the specialized needs required by Pacific’s potential customers.  It does not regularly employ individuals who can effectively communicate with those customers.  Nor has it adopted a program to match drivers with customers of similar nationality or cultural background.  Given the fact that Metro’s drivers are independent contractors (and, therefore, exercise ultimate control over when, where and who they serve), it is unlikely that the same driver would be dispatched to transport a specific Pacific customer on successive occasions.  This robs Metro of the ability to provide the consistency of routine and familiarity with those providing transportation services that is needed by Pacific’s potential customers.  The ALJ is not convinced that an individual Metro driver’s cultivation of “personals” within his own community would be sufficient to satisfy this need.

24. The evidence is also insufficient to establish that the implementation of Pacific’s service would, in and of itself, impair Metro’s ability to provide efficient common carrier taxi services.  In this regard, it is important to note that Pacific’s proposed service is very limited; i.e., for only 20 to 25 customers between their residences and the PADC facility.  Metro offered no quantitative evidence to show that this particular service would impair its overall ability to render its common carrier service.

25. Rather, Metro essentially contends that that it will “suffer death by a thousand cuts”; i.e., that the cumulative effect of granting Pacific’s application and other similar applications will divert business away from it and ultimately impair its ability to provide service.  However, 4 CCR 723-6-6203(e)(IV) clearly imposes upon an intervenor the burden of proving that “the applicant’s proposed operation” will result in impairment.  Metro has not provided any legal authority supporting its proposition that the cumulative effect of this and other similar applications will serve to impair its service.

26. By virtue of the foregoing, the ALJ finds and concludes that Pacific’s application should be granted.  However, it is necessary to impose two additional restrictions to the grant of authority in order to conform such a grant to the evidence contained in the record.  Therefore, the authority granted will be further restricted to providing service only between a PADC customer’s residence and PADC facilities.
  The authority will also be restricted to providing service with no more than two vehicles having a maximum seating capacity of six passengers, including the driver.

27. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  
1. The captioned application of Pacific, Inc., doing business as Pacific Transportation, is granted subject to the imposition of additional restrictions.  

2. Pacific, Inc., doing business as Pacific Transportation, is granted a permit to operate as a contract carrier by motor vehicle for hire as follows:  

Transportation of  

passengers and their baggage  

between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado. 

RESTRICTIONS:  This authority is restricted as follows:  

(1)
To providing transportation services for passengers who are clients of Pacific Adult Day Care, 1595 Harlan Street, Lakewood, Colorado 80214; 

(2) To providing transportation services between the residences of passengers who are clients of Pacific Adult Day Care and the facilities of Pacific Adult Day Care;

(3) To providing transportation services with no more than two motor vehicles having a maximum seating capacity of six passengers, including the driver;

(4) Against providing any transportation service to or from hotels or motels.  

3. The authority granted in Ordering Paragraph No. 2 is conditioned on Pacific, Inc., doing business as Pacific Transportation, meeting the requirements contained in this Order and is not effective until these requirements have been met.  

4. All operations under the permit granted by Ordering Paragraph No. 2 shall be strictly contract operations, and the Commission shall retain jurisdiction to make such amendments to this permit as deemed advisable.  

5. The right of Pacific, Inc., doing business as Pacific Transportation, to operate shall depend upon its compliance with all present and future laws, regulations, and orders of the Commission.  

6. Pacific, Inc., doing business as Pacific Transportation, shall cause to be filed with the Commission tariffs as required by Commission rules.  

7. Pacific, Inc., doing business as Pacific Transportation, shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  

8. Pacific, Inc., doing business as Pacific Transportation, shall pay the issuance fee and annual vehicle identification fees.  

9. Pacific, Inc., doing business as Pacific Transportation, may not begin operations under its permit until it has met the requirements set out in Ordering Paragraphs No. 6 through and including No. 8, above.  

10. If Pacific, Inc., doing business as Pacific Transportation, does not comply with the requirements of Ordering Paragraphs No. 6 through and including No. 8, above, within 60 days of the effective date of this Order, then Ordering Paragraphs No. 1 and No. 2, above, shall be void.  On good cause shown, the Commission may grant additional time for compliance.  

11. Docket No. 06A-378BP is closed.  

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� The October 30, 2006, hearing date was vacated and reset at Pacific’s request.


� Decision No. R06-1368-I required Pacific to submit proof that this statement had been properly served on Metro.  Proof of such service was submitted by Pacific on November 27, 2006.


� Such clients are commonly referred to in the taxi industry as “personals.”


	� With regard to 4 CCR 723-6-6203(e)(IV), see also § 40-11-103(2), C.R.S., which provides in relevant part that  “[n]o permit ... shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”


� The imposition of this restriction eliminates the need to specifically restrict Pacific from providing service that originates or terminates at Denver International Airport.
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