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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On May 31, 2006, the Board of County Commissioners of La Plata County (La Plata County) filed an application with the Commission for authority to alter, widen and improve the existing at-grade highway-railroad crossing of the main-line track of The Durango & Silverton Narrow Gauge Railroad Company (D&SNG) at Trimble Lane (County Road 252) in La Plata County, and to modify and improve the existing signal lights and protective devices at the crossing.

2. The Commission issued notice of the application to the parties, and all interested persons, firms or corporations on June 6, 2006.

3. On June 14, 2006, The Colorado Department Of Transportation (CDOT) intervened in the matter. CDOT did not oppose the granting of the application.

4. On July 5, 2006, D&SNG filed a notice of intervention. D&SNG supported the application.

5. By Decision No. C06-0938, mailed on August 10, 2006 the Commission granted the application of La Plata County to construct the crossing improvements.
  Since Section 40-4-106(2)(b) requires the Commission to hold a hearing on cost allocation of the signals and protective devices, the Commission referred the issue of cost allocation to an Administrative Law Judge for hearing on this issue.

6. In its Decision, the Commission found that La Plata County proposed to widen Trimble Lane.  La Plata also proposed to install flashing signals, gates, bells, type C track circuits, crossing surface, a pre-signal and interconnection with a new traffic signal at US Highway 550 and Trimble Lane.

7. The Commission found that D&SNG operated a daily average of 10 passenger trains.  The timetable train speed at the crossing is 20 MPH.  The average daily traffic count at the crossing is 2,645 vehicles a day, with a projected growth of vehicular traffic to 6,020 vehicles a day.

8. By Interim Decision No. R06-0985-I, a prehearing conference was scheduled for September 12, 2006.  By Interim Decision No. R06-1112-I, a procedural schedule was adopted, and a hearing was scheduled for November 13, 2006.

9. The Hearing was held as scheduled.  Testimony was received from witnesses, and exhibit Nos. 1 and 2 were marked for identification and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.  

10. Pursuant to Section 40-6-109, C.R.S., the ALJ transmits the record, exhibits and a recommended decision to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

11. D&SNG witness, Paul Schanck, Vice President/General Manager of D&SNG testified that a real estate development known as Trimble Crossing is proposed for construction in the area of the subject crossing.  It is anticipated that the development will increase the number of motor vehicles using the crossing.

12. Mr. Schanck stated that D&SNG agreed to support the upgrade of the crossing only on the condition that the developer of Trimble Crossing pay the total cost of the upgrade, including the protective devices at the crossing.  Attached to the Testimony of Paul Schanck, Hearings Exhibit No.1 is a contract titled “Trimble Crossing Agreement” This document is the construction and maintenance agreement, executed by the Parties.  The Parties agree at pages 2 and 3 of the Agreement that the developer of Trimble Crossing will reimburse D&SNG and La Plata County for all costs, expenses and legal fees created by the application.

13. Mr. Schanck recommends that the allocation of costs should be 20% to D&SNG and 80% to La Plata County.

14. La Plata County witness Brett Sherman, Planning Engineer in the Community Development Department of La Plata County, Colorado testified (Hearings Exhibit No. 2) that the County believes that the improvements to the crossing as proposed will promote the safety of the public.

15. Mr. Sherman testified that La Plata County agreed to support the crossing enhancements only on the condition that the Developer of Trimble Crossing real estate project agree to pay the costs of the improvements, including the enhanced railroad signals.  

16. La Plata County as well as all of the Parties has entered into the above reference Agreement that among other things commits the developer to pay the costs of the crossing improvements.

17. Mr. Sherman also recommends that the allocation of costs of the crossing project be allocated 20 % to the D&SNG and 80% to La Plata County.

18. Both Mr. Schanck and Mr. Sherman recommend that the Highway Crossing Protection Fund be allocated a portion of the costs.

III. DISCUSSION

19. Section 40-4-106 (2) (b), C.R.S. requires that the Commission, after hearing, determine cost allocation of the crossing signals and safety devises between the railroad and the interested town, county or other political subdivision of the state.  The statute also states that in the determination of the share of the cost the railroad is to pay, the commission shall consider the benefit of the safety devices, if any, to the railroad, but requires that the railroad pay at least 20% of the cost of the signals and protective devices.  

20. Section 40-4-106 (2) (b), C.R.S. requires that in determining the cost allocation of the signals and protective devices that the railroad will not be responsible for paying, the Commission shall determine the share of the cost between the Highway Crossing Protection Fund and the city, county or other political subdivision of the state.

21. It is found that the recommendation of the parties of allocation of costs of the signals and the protection devices at the crossing is reasonable, however pursuant to Section 40-4-106 (2) (b), C.R.S., the use of the crossing by the general public and the enhanced safety to the public of its use of the crossing should by recognized by assessing the Highway Crossing Protection Fund a portion of the cost of the protection devices. 

22. The allocation of costs should be as follows:

20% to the D&SNG

20% to the Highway Crossing Protection Fund

60% to La Plata County, Colorado

23. Pursuant to Section 40-6-109 (2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. It is Ordered That:

1. The cost allocation for the costs of the construction of the protective devices at the highway-railroad crossing of the Durango & Silverton Narrow Gauge Railroad Company at Trimble Lane (County Road 252) in La Plata County, Colorado shall be as follows:

20 % to the Durango & Silverton Narrow Gauge Railroad Company

20 % to the Highway Crossing Protection Fund

60 % to La Plata County Colorado

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� Since the application was unopposed, the Commission determined the matter on the record, without a formal hearing under the provisions of § 40-6-109(5) and Rule 4 Code of Colorado Regulations 723-1-1403. 
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