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I. STATEMENT

1. On September 6, 2006, American Portable Buildings Corp. (American Portable or Complainant) filed its Complaint against Public Service Company of Colorado, Inc. (Public Service or Respondent).  That Complaint commenced this docket.  

2. On September 7, 2006, the Commission entered its Order to Satisfy and Answer.  It also issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on November 8, 2006.  

3. On September 26, 2006, Public Service filed an Answer.

4. At the assigned place and time, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  

5. During the course of the hearing, testimony was presented by Mr. Brian Morse, on behalf of Complainant, and Mr. David Beacom, an Investigator in Public Service’s Claims Department, on behalf of Respondent. Exhibits 1 through 9, were identified, offered, and admitted into evidence. At the close of the hearing, the matter was taken under advisement.

6. Pursuant to Section 40-6-109, C.R.S., the record and exhibits of the proceeding, and a recommended decision are transmitted to the Commission.

II. FINDINGS AND DISCUSSION

7. Mr. Morse purchased American Portable from his father on May 31, 2001.  Mr. Morse testified that, continuously since that time, American Portable has paid $23.12 per month for electric utility services at 2892 W. 64th Ave., Denver, Colorado, that were not provided.  

8. Public Service provides electric service to American Portable’s location at 2892 W. 64th Ave., Denver, Colorado.

9. The service at issue regards two area lights that appear as a Non-Metered Service on the bill provided by Public Service.  See Exhibit 1.  Mr. Morse states that the two area lights on the premises of American Portable at 2892 W. 64th Ave., Denver, Colorado, have not worked since he purchased the building in 2001.  Because the lights did not work, he assumed that there was no charge associated with the lighting.

10. American Portable recently discovered that charges for area lighting had been paid despite the fact that the lights were not working.  Mr. Morse contends that the bill is misleading and does not clearly state the charges incurred.  American Portable requests a full refund of payments for area lighting because the lights have not worked.

11. Public Service denies that American Portable is entitled to any relief under the allegations of the Complaint because all charges for services provided to American Portable have been in accordance with the applicable tariffs governing electric utility service on file with and approved by the Commission.

12. Public Service admits that there are two area lights on the premises, but denies that they have been out of service since May 31, 2001.  

13. In the course of investigating the claims underlying the Complaint, Mr. Beacom photographed the premises and identified the two area lights at issue.  See Exhibit 5.

14. Mr. Beacom reviewed Public Service’s service records and found two completed Lighting Service Calls at the property address at issue.  A Lighting Service Call record, dated September 11, 2003, indicates that an area light was out at the service address.  On that date, a service technician completed necessary repairs including replacement of the light-sensitive control and lamp.  See Exhibit 6.  A second Lighting Service Call record, dated March 30, 2004, indicates that a light was again out at the service address.  On that date, a service technician completed necessary repairs including replacement of the light-sensitive control and lamp.  See Exhibit 7.

15. Mr. Beacom provided billing records for American Portable’s account indicating that each monthly bill since May 31, 2001 reflects charges for two un-metered area lights consistent with Commercial Outdoor Area Lighting Service.  The current applicable tariff provisions governing such service on file with and approved by the Commission was admitted as Exhibit 9.

16. To the extent that the area lights were not working at any point in time, Mr. Beacom pointed out the Rules and Regulations applicable to Commercial Outdoor Area Lighting Service that require the customer to notify the Company so that appropriate repairs can be performed.  Further, paragraph 5 of the Rules and Regulations found on Sheet 80B explicitly provides that “[n]o credit shall be allowed on customer’s monthly bill for lamp outages.”

17. Public Service is required to keep its current Colorado tariffs, contracts, privileges, contract forms, and electric service agreements on file with the Commission pertaining to retail electric service.  Rule 3108 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3. Tariffs must plainly show all terms, conditions, rates, tolls, rentals, charges, and classifications collected or enforced, or to be collected and enforced, with respect to regulated services and products. Rule 3108(b), 4 CCR 723-3.  Rules, regulations, and policies covering the relations between the customer and the utility are specifically required to be contained in tariffs.  Rule 3108(b)(X), 4 CCR 723-3.

18. The evidence of record establishes that Public Service provided Commercial Outdoor Area Lighting Service to American Portable in accordance with tariffs on file with the Commission.  

19. American Portable wrongfully assumed that charges for such service consisted solely of variable energy charges.  However, the service is clearly described as a fixed non-metered charge in tariffs on file with the Commission.  American Portable next contends that Public Service’s billing statement failed to plainly show that charges for Commercial Outdoor Area Lighting Service were fixed non-metered charges.  

20. Complainant has the burden of proof to establish the case by a preponderance of evidence.  Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1;  Section 13-25-127 (1), C.R.S.

21. The ALJ finds that American Portable failed to meet its burden of proof to establish by a preponderance of evidence that Public Service violated any statute, rule, tariff or order.  Pursuant to the Respondent’s request, the Administrative Law Judge now dismisses the Complaint.

22. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Complaint by American Portable Buildings Corp. against Respondent Public Service Company of Colorado, Inc., is dismissed, and the Docket is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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G. HARRIS ADAMS
________________________________
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