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interim order of 
ADMINISTRATIVE law Judge 
G. Harris Adams
scheduling hearing

Mailed Date:  December 8, 2006

I. statement
1. The above-captioned Application was filed by Golden West Commuter, LLC (Golden West) on June 23, 2006.  The Application commenced this docket.  

2. On August 4, 2006, Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Wolf Express) timely intervened of right.

3. On September 29, 2006, Golden West withdrew the above-captioned application.

4. By Decision No. R06-1194-I, any party requesting further relief based upon motions pending at the time of withdrawal were ordered to identify such pending requests and recite legal authority demonstrating that such requests remain at issue following withdrawal of the application.  Any party was also permitted to file a pleading reciting legal authority to demonstrate that pending requests at the time of withdrawal are no longer at issue.  

5. On October 26, 2006, Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle’s Response to the Interim Order of Administrative Law Judge (ALJ) G. Harris Adams Acknowledging Withdrawal and Ordering Filing and Petition for Declaratory Order was filed.  In accordance with Decision No. R06-1194-I, Wolf Express identified the pending request for attorney’s fees and costs.  In addition, Wolf Express alternatively plead a Petition for Protective Order under Rule 1304 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

6. On November 9, 2006, Golden West’s Reply in Opposition to Petition of Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle Seeking Declaratory Order or Ex Parte Award of Attorney Fees Dated October 26, 2006 was filed.  While there was no provision for responses to the identification of pending requests ordered in Decision No. R06-1194-I, Golden West points to Wolf Express’ new request that the pleading be considered as a Petition for Declaratory Order and responds to the entire pleading accordingly.

7. Within its response, Golden West requests that all relief requested by Wolf Express be denied and that it be awarded recovery of attorney fees incurred to respond to Wolf Express’ pleading filed November 9, 2006.  

8. Alternatively, if it is found that Wolf Express’s claim for attorney fees survived withdrawal of the application, Golden West requests that the request for attorney fees filed September 27, 2006 also survive withdrawal and be considered.  Golden West also requests that a hearing be held to determine whether there is any basis to award attorney’s fees.

9. Wolf Express cites § 13-17-101, C.R.S.; Rule 1202, 4 CCR 723-1; and Rule 11 of the Colorado Rules of Civil Procedure as authority for the proposition that the pending request was not rendered moot by withdrawal of the Application.  

10. Golden West notes the lack of interpretive authority by Wolf Express and relies upon the statutory language of §13-17-102, C.R.S., and Rule 11, Colorado Rules of Civil Procedure to reject the claimed authority.

11. It is found that the pending motions for recovery of attorney fees and costs are not moot based upon the withdraw of the Application.

12. Since the issuance of Decision No. R06-1194-I, the ALJ has also become familiar with the Colorado Court of Appeals Decision in Brown v. Silvern, 141 P.3d 871 (Colo. App. 2005), which also informs the issue.  
Application of §13-17-102, C.R.S., and Rule 11, C.R.C.P., following voluntary dismissal of the underlying action, further supports a finding that the pending motions for recovery of attorney fees and costs are not moot.

13. Because the determination of mootness as to Wolf Express’ request for attorney fees is equally applicable to the mootness of Golden West’s request for attorney fees, the ALJ believes it would wrongfully place substance over form to deny consideration of Golden West’s request solely due to the failure to timely respond to Decision No. R06-1194-I.  

14. Thus, Golden West’s request for hearing will be granted and the cross motions for attorney fees and costs will be set for an evidentiary hearing.  Further requests as to the procedures governing such hearing, raised in Golden West’s response, will be denied without prejudice.

II. ORDER

A. It Is Ordered That:

1. Golden West Commuter, LLC’s (Golden West) request for hearing on pending motions for recovery of attorney fees and costs is granted.  The cross motions for recovery of attorney fees and costs filed by Golden West and Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle will be set for hearing.  All requests for relief requested after September 29, 2006 will also be set for hearing.

2. All other requests for relief pending in this docket on September 29, 2006, are denied as moot.

The evidentiary hearing on the above-referenced motions is scheduled and will be held on the following date, at the following time, and in the following location:  

DATE:

January 12, 2007

TIME:
9:00 a.m. 

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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