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I. STATEMENT
1. On October 2, 2006, Public Service Company of Colorado (Public Service) filed its Application for an Order Approving its Solar Energy Purchase Agreement with Sun E Alamosa1, LLC, dated September 1, 2006 (Application).  The Application commenced this docket.

2. Public Service, Staff of the Colorado Public Utilities Commission (Staff), Mr. Sol Shapiro, the Colorado Office of Consumer Counsel (OCC), Ratepayers United of Colorado, SunEdison, LLC (SunEdison), and Colorado Solar Energy Industry Association (CoSEIA) are the only parties to this docket.  Though referenced below, PowerLight Corporation’s intervention was withdrawn by Decision No. R06-1403-I.

3. On November 16, 2006, Public Service’s Third Motion for Extraordinary Protection of Bid Information (Third Motion) was filed.  By the motion, Public Service requests that the Commission enter a protective order affording extraordinary protection with respect to all contracts between SunEdison and its suppliers for the major components of the proposed system.  See Public Service’s response to Discovery Request No. CPUC2-30 attached to the Third Motion.  

4. The extraordinary protection requested is to limit access to this Highly Confidential bid information to only the Commissioners, the Administrative Law Judges, the Commission Staff, the Office of Consumer Counsel, and the attorneys general representing such groups.

5. Public Service argues that other aspects of the process used to solicit the Solar Energy Purchase Agreement, including the final contract, are available to the public.  Testimony and exhibits regarding the selecting of the winning bidder is publicly available.  Rate impacts of the SEPA are publicly available.  The limited relief sought relates to third party contracts provided to Public Service to aid bid evaluation.  

6. Public Service submits that disclosure of the agreements serves no legitimate purpose and would compromise the commercial interests of third parties.  Is it specifically noted that PowerLight petitioned for intervention in the docket.

7. Public Service argues that business interests of the parties to the contracts  should not become public knowledge.  Public Service also states that the purpose for requesting such contracts from bidders was to evaluate availability of PV panels and associated equipment to complete the proposed project.  Public Service also does not want bidders to have access to documentation used by other bidders to support their proposal.

8. Though not a party to the contracts, Public Service generally represents that the terms of agreement include confidentiality provisions therein.

9. Finally, it is argued that making the highly confidential information available subject to extraordinary protections strikes an appropriate balance between 1) the need for regulatory disclosure of the bids so that the Company's selection can be reviewed and 2) the need to protect the bid process itself from taint. By giving access to members of the Staff and the OCC, Public Service contends that the information can be adequately reviewed and commented upon as to concerns regarding selection of the winning bid.

10. Following the conclusion of the prehearing conference and issuance of Decision No. R06-1346-I granting intervention, the Response of PowerLight Corporation to Public Service Company of Colorado’s Third Motion for Extraordinary Protection was filed.  PowerLight generally supports the requested relief.  As a matter of policy, PowerLight contends that the highly confidential information should be protected from disclosure.

11. On November 22, 2006, Ratepayers United of Colorado, LLC’s Response to Motion of Public Service Company of Colorado for a Protective Order Affording Extraordinary Protection of Bid Information was filed.  In addition to other arguments, Ratepayers argues that review of third party contracts that aided Public Service in evaluating and awarding the winning bid is central to protecting the interests of its clients.  Ratepayers contends that the public deserves to understand and be able to review how the competitive bidding process meets the Renewable Energy Standard in the most cost-efficient manner.  Alternatively, Ratepayers request that its legal team, including experts, be allowed access to this information.

12. The Commission’s Rules of Practice and Procedure define the procedure by which a party may request extraordinary protection for information claimed to be confidential beyond those procedures otherwise provided for confidential information in the Commission rules.  See Rule 1100(a)(III), 4 CCR 723-1.  In accordance with Rule 1100(a)(III), 4 CCR 723-1, the burden is upon Public Service to show good cause as to why the subject information requires extraordinary protection.

13. In adopting the current rule, the Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (Though not the final decision in this rulemaking docket, subsequent decisions did not affect Rule 1100, 4 CCR 723-1).  In the event relief is granted, Commission practice has been to distinguished the subject matter with a Highly Confidential designation.  

14. Ratepayers primarily challenges that Public Service has not demonstrated adequate grounds justifying relief pursuant to Rule 1100(a)(III), 4 Code of Colorado Regulations (CCR) 723-1.  Even if the information is found to be confidential, Ratepayers argues that Public Service has not demonstrated adequate grounds to merit extraordinary protection.  

15. The contracts at issue relate to SunEdison’s expected costs to perform under the Solar Energy Purchase Agreement.  Such information is trade secret or confidential in nature to the contracting parties and protection under the Commission’s confidentiality rules is appropriate. 

16. The Third Motion is unique from others considered in this docket because extraordinary protections are requested as to information regarding the winning bid.  The public interest requires the most thorough analysis of the contract for which Public Service requests approval in this docket. Also, Public Service has not met its burden to show that the Commission’s confidentiality rules are not adequate to protect information surrounding the winning bid as to the stated concerns.  

17. Ratepayers sites Freedom Newspapers, Inc., v. Denver and Rio Grand Western Railroad Company, 731 P.2d 740 (Colo. App. 1986) to show that a compelling state interest requires disclosure to the public.  The case does not apply to the pending motion because it applies the Colorado Open Records Act and the facts of the case significantly differ from the case at bar.  Without addressing all disparities, Freedom Newspapers addressed a copy of a business “record of operation of a department of a governmental entity.”  Freedom Newspapers at 743.  Further, “the information was not obtained pursuant to a regulatory function that will be significantly impaired by disclosure.”  Id.

18. The confidential information is being filed with the Commission pursuant to its regulatory function.  Consequently, the Commission must be able to review all available information to make an informed decision in this docket, as well as other pending and future dockets that will address confidential matters.  The Commission’s ability to protect confidential utility information is critical to protecting Public Service’s rights and ensures full disclosure in the regulatory process. 

19. In granting the Motion, no determination is made that the material is, in fact, confidential.  

II. ORDER
A. It Is Ordered That:  
1. Public Service Company of Colorado’s Third Motion for Extraordinary Protection of Bid Information, filed on November 16, 2006, is denied.

2. Public Service’s Response to Staff of the Colorado Public Utilities Commission’s Discovery Request No. CPUC2-30 shall be treated as confidential information in accordance with the Commission’s procedures governing confidential information.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� As recognized above, PowerLight is no longer an intervenor in this docket.
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