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I. STATEMENT
1. On October 2, 2006, Public Service Company of Colorado (Public Service or Company) filed its Application for an Order Approving its Solar Energy Purchase Agreement with Sun E Alamosa1, LLC, dated September 1, 2006 (Application).  The Application commenced this docket.

2. Public Service, Staff of the Colorado Public Utilities Commission (Staff), Mr. Sol Shapiro, the Colorado Office of Consumer Counsel (OCC), Ratepayers United of Colorado (Ratepayers), SunEdison, LLC (SunEdison), Colorado Solar Energy Industry Association
 (CoSEIA), and PowerLight Corporation (PowerLight) are the only parties to this docket.  

3. Although PowerLight recently intervened in this docket, no relief is afforded PowerLight in this Order due to the highly confidential nature of the information and the pending request to withdraw its intervention in this docket.  Should withdrawal not be permitted, appropriate relief may be reconsidered.

A. Second Motion for Extraordinary Protection of Bid Information and Motion for Reconsideration

4. On October 24, 2006, Public Service filed its Second Motion for Extraordinary Protection of Bid Information (Motion).  By Decision No. R06-1299-I, response time to the Motion was shortened to the close of business on November 8, 2006. Public Service seeks extraordinary protection for bid information supporting that information afforded Highly Confidential protections by Decision No. R06-1299-I.

5. The extraordinary protection requested is to limit access to this Highly Confidential bid information to only the Commissioners, the Administrative Law Judges (ALJs), Staff, the OCC, and the attorneys general representing such groups.

6. Public Service argues that information regarding other aspects of the process that the Company used to solicit the Solar Energy Purchase Agreement between Public Service Company of Colorado and SunE Alamosa, LLC dated September 1, 2006 (SEPA), the subject of the Application in this docket, is publicly available.  The negotiated SEPA, i.e., the contract with the winning bidder, is a public document. The request for proposal (RFP) and the model contract are public documents, filed by the Company as part of its 2007 Renewable Energy Standard Compliance Plan on August 31, 2006 in Docket No. 06A-478E. Testimony and exhibits are provided by the Company in this docket for review of the SEPA that explain the Company's processes and reasoning in selecting SunE Alamosa, LLC as the winning bidder. Finally, the rate impact of the SEPA is clearly set forth in a public manner.

7. Public Service states that extraordinary protection for losing bids submitted in competitive solicitations conducted by the Company have been routinely granted by the Commission. The theory behind this protection is this: each bidder has a substantial proprietary interest in its proposed project. These bidders may very well wish to bid these same or similar projects in response to another Public Service solicitation or the solicitation of another utility. To protect these bidders, their project information should not become public knowledge. In addition, to preserve the integrity of the bid process, Public Service does not want bidders to see what each other have bid. While it is appropriate to reveal the winning bids once all contracts associated with a specific solicitation have been negotiated, price disclosure of losing bids would only provide information to bidders that would allow them to adjust their bids next time, upward, once they have information on the prices, and other market intelligence on the projects, that would be proposed by their competitors. Public Service and its customers could be harmed by any disclosure that would taint the competitive procurement process.

8. Finally, Public Service contends that requested extraordinary protections strike the appropriate balance between:  1) the need for regulatory disclosure of the bids so that the Company's selection can be reviewed; and 2) the need to protect the bid process itself from taint. By giving access to members of the Staff and the OCC these parties, who are charged by law to assure that the Company acts in the public interest and that the interests of residential customers are protected, can provide adequate review and comment to the Commission on whether there are any issues with the Company's selection of the winning bid.

9. On November 6, 2006, CoSEIA filed its Response in Opposition to Public Service’s Second Motion for Extraordinary Protection of Bid Information Filed on October 24, 2006.

10. CoSEIA first argues that the rule as written is unconstitutional under both the Constitution of Colorado and that of the United States.  It also argues that the rule as written is overly broad, and contains no safeguards confining its application to actual extraordinary circumstances, if indeed any such might exist, that would limit its application to those circumstances justifying the effective denial of counsel to all non-governmental interveners.

11. CoSEIA contends that the rule:

a)
requires no factual allegations by the requesting party justifying this extremely unusual and unfair procedure,

b)
requires no factual proof by the requesting party justifying this extremely unusual and unfair procedure, and 

c)
requires no factual findings by the Commission, justifying this extremely unusual and unfair procedure.

12. CoSEIA cannot fathom circumstances where the government should conduct its business without the participation of any party other than government officers or agents and an economic/legal entity that has been granted a special privilege by the government to exclude competitors and eliminate the protections of the marketplace. The rule as written contains no requirement for any such factual determinations, or even colorable allegations and none are present, to the best of counsel’s knowledge and belief.

13. Counsel for CoSEIA contends that a party’s attorney, subject to an appropriate confidentiality agreement, should be allowed to see all relevant information filed in a legal proceeding, with the possible exception of issues of national security, which has not yet been alleged in this case. 

14. Finally, CoSEIA requests reconsideration of Decision No. R06-1299-I based upon the grounds stated in opposition to the Motion.

15. Oral argument regarding the Motion and CoSEIA’s request for reconsideration of Decision No. R06-1299-I was presented during the prehearing conference conducted pursuant to that order.  In addition to the elaboration of arguments presented in pleadings, Staff stated its opposition to the highly confidential protections requested by Public Service.  Rather, it was suggested that alternative means might be utilized to protect against Public Service’s concerns while allowing some broadened access to the subject information.  Among others, alternatives limiting the individuals allowed to access the information and the location of review were presented.  Public Service responded to these arguments and specifically noted that once access to specific pricing information is allowed, it cannot be erased from one’s memory.

16. After acknowledging the dilemma of wanting to see other bids while not wanting SunEdison bids to be disclosed, SunEdison took no position on the motions

B. Discussion

17. Since agency rules are presumed valid, CoSEIA has the burden of establishing their invalidity by demonstrating that the Commission exceeded its authority. Mile High Greyhound Park, Inc. v. Colorado Racing Comm'n, 12 P.3d 351, 353 (Colo. Ct. App. 2000).  Notably, the Commission’s construction of its own governing statute is entitled to great weight. Id.  CoSEIA failed to demonstrate that the Commission exceeded its powers in adopting the Rules of Practice and Procedure.

18. The Commission’s Rules of Practice and Procedure define the procedure by which a party may request extraordinary protection for information claimed to be confidential beyond those procedures otherwise provided for confidential information in the Commission rules.  See Rule 1100(a)(III), 4 Code of Colorado Regulations (CCR) 723-1.  In accordance with Rule 1100(a)(III), 4 CCR 723-1, the burden is upon Public Service to show good cause as to why the subject information requires extraordinary protection.

19. In adopting the current rule, the Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (Though not the final decision in this rulemaking docket, subsequent decisions did not affect Rule 1100, 4 CCR 723-1).  In the event relief is granted, Commission practice has been to distinguish the subject matter with a Highly Confidential designation.  

20. Public Service argues that the Commission has routinely granted extraordinary protection for losing bids that have been submitted in competitive solicitations. The Commission has recognized that a generation project that fails to win a contract this time around could be re-bid into a subsequent solicitation. See, e.g., Commission Decision No. C06-0046 (January 23, 2006).  

21. The heart of the Commission’s policy is to protect the confidentiality of the bid process in order to encourage competitive bidding and protect the integrity of the bid process.  This policy must be weighed in a particular docket against the facts and circumstances present in each case.  

22. The Commission has extended reliance upon a competitive acquisition process to acquire new renewable energy resources in the most cost-effective manner. Rule 3655(a).

23. There is a logical bifurcation of bids at issue:  all bids received and the tri-finalists.  Public Service proposes to preclude a pro se individual, the winning bidder represented by counsel, a trade group represented by counsel, and a ratepayer group represented by counsel from accessing losing bid information.  

24. It is notable that several aspects of information are not within the scope of the request.  For example, see the Report to the Colorado Public Utilities Commission Regarding Public Service's 2006 Request for Alamosa Central Solar Electric Energy Resources, Exhibit No. MM-1 to the prefiled testimony of Public Service witness Mark McGree.

25. Although CoSEIA failed to demonstrate that the Commission is not empowered to grant the requested relief, counsel for CoSEIA properly notes the extraordinary nature of the request to preclude an attorney from accessing evidence in a proceeding to which his client is a party.  CoSEIA also notes safeguards for entrusting an attorney admitted to practice law in the State of Colorado with highly confidential information and the availability of restrictions upon the use of that information.

26. Staff also highlighted several alternatives to total preclusion from highly confidential information and argues that appropriate precautions may be put in place to ensure that the subject information is protected.

27. To preclude access to the highly confidential information tilts the scales totally in favor of the protection of bids and subordinates any interests of the affected intervenors.  

28. There is some level of assurance to the Commission and the public that the Staff and the OCC have been provided access to all bid information.  However, the CoSEIA appropriately points out that parties external to the government have legitimate interests and unique information affecting this proceeding.

29. The ALJ finds that it is appropriate to limit availability of all bid information other than the tri-finalists as requested in the Motion.  The Commission’s protection of the bidding process, commercial interests of bidders, and the more attenuated relevance of the highly confidential aspects of those bids justifies total preclusion as of the highly confidential aspects of these bids.

30. The ALJ finds that total subordination of intervenor interests is not appropriate as to those portions of Highly Confidential Exhibits 3 and 4 regarding the tri-finalists and the tri-finalists’ proposals submitted in response to Public Service’s RFP.  This finding is largely based upon the significance of the Solar Energy Purchase Agreement and because this docket is the only consideration of prudence.  This information should be available to counsel for Ratepayers and CoSEIA.  

31. It is noted that SunEdison is represented by Thorvald A. Nelson, Esq. and Robert M. Pomeroy Jr., Esq. of the law firm of Holland and Hart, LLP, as well as in-house counsel.  Further, one of the in-house counsel is also designated in the Commission’s records as a company representative.  Therefore, in absence of further relief, the subject information shall also be made available to Thorvald A. Nelson, Esq. and Robert M. Pomeroy Jr., Esq. of Holland and Hart, LLP. as counsel for SunEdison.

32. There is no reason to believe that the limited access provided herein will impact future competitive bidding in any way.  As Staff suggested, such access also ensures a full and fair hearing on issues pending before the Commission.

33. If necessary to make the information useful, counsel for CoSEIA, Ratepayers, and SunEdison may each designate one individual independent expert to assist in the review and use of highly confidential information, as ordered below.

34. Reviewing the matters raised in Mr. Shapiro’s intervention, no need is apparent or has been demonstrated to access the information that is the subject of the motions considered.  In addition, no demonstration of comparable assurances for maintaining confidentiality of information has been shown.

35. Public Service has demonstrated good cause for the highly confidential designation of Highly Confidential Exhibits 3 and 4 and the proposals submitted in response to the RFP.  However, this decision will modify the protections afforded in Decision No. R06-1299-I as to Highly Confidential Exhibits 3 and 4 and establish protections for proposals submitted in response to the RFP.  

II. ORDER
A. It Is Ordered That:  
1. Public Service Company of Colorado’s (Public Service) Second Motion for Extraordinary Protection of Bid Information, filed on October 24, 2006, is granted, consistent with the discussion above.  

2. The information identified in the Second Motion for Extraordinary Protection of Bid Information filed October 24, 2006 and claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to Commissioners, the Administrative Law Judge, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups.  Portions of such highly confidential information regarding the tri-finalists considered by Public Service, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall also be made available to counsel of record for Colorado Solar Energy Industry Association (CoSEIA) and Ratepayers United of Colorado (Ratepayers), and Thorvald A. Nelson, Esq. and Robert M. Pomeroy Jr., Esq. of Holland and Hart, LLP, as counsel for SunEdison, LLC (SunEdison).  

3. The request for reconsideration of Paragraph II.A.2. of Decision No. R06-1299-I is granted.

4. Based upon the discussion in Decision No. R06-1299-I and above, Paragraph II.A.2. of Decision No. R06-1299-I is modified as follows: The information identified in the Motion for Extraordinary Protection of Bid Information filed October 2, 2006 and claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to Commissioners, the Administrative Law Judge, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups.  Portions of such highly confidential information regarding the tri-finalists considered by Public Service, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall also be made available to counsel of record for CoSEIA and Ratepayers, and Thorvald A. Nelson, Esq. and Robert M. Pomeroy Jr., Esq. of Holland and Hart, LLP, as counsel for SunEdison.  

5. All highly confidential information in this docket shall otherwise be protected in accordance with Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 to the extent not otherwise inconsistent with this Order.

6. Persons authorized access to information claimed to be highly confidential shall only do so in accordance with this Order and Rule 1100, 4 CCR 723-1, as further restricted by this Order.  Counsel are specifically reminded of the obligation of Rule 1100(j)(I), 4 CCR 723-1, to return confidential information to the party producing it within seven days of the conclusion of this proceeding.

7. In the event that Thorvald A. Nelson, Esq. or Robert M. Pomeroy Jr., Esq. of Holland and Hart, LLP, counsel for CoSEIA, or counsel for Ratepayers requires assistance of an expert to make use of highly confidential information made available pursuant to this Order, they shall disclose the expert’s identity to Public Service and confer as to the eligibility of such individual pursuant to Rule 1100, 4 CCR 723-1.  Thereupon, the nondisclosure agreement executed in accordance with Rule 1100(g), 4 CCR 723-1, shall include a designation that the individual is assisting counsel.

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� According to its intervention, CoSEIA is the trade association for solar equipment manufacturers, developers, and installers in the State of Colorado.
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