Before the Public Utilities Commission of the State of Colorado

Decision No. R06-1367
Docket No. 06A-315CP-Extension

R06-1367Decision No. R06-1367
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-315CP-ExtensionDOCKET NO. 06A-315CP-Extension
IN THE MATTER OF THE APPLICATION OF E R EXPRESS, INC., FOR AN ORDER OF THE COMMISSION AUTHORIZING AN EXTENSION OF OPERATIONS UNDER CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 55742.

recommended decision OF
administrative law judge
G. Harris Adams
Dismissing Application
Mailed Date:  November 21, 2006

TABLE OF CONTENTS

2I.
STATEMENT

II.
FINDINGS OF FACT AND CONCLUSIONS THEREON
4
A.
Applicant’s Testimony
4
1.
Planned operations
4
2.
Scheduled Service
6
3.
Certificate MC-539519-C
8
4.
Financial Fitness
9
B.
Public Witness Testimony
9
C.
Motion to Dismiss
15
D.
Applicant’s Response
19
E.
Discussion
23
III.
ORDER
32
A.
The Commission Orders That:
32


I. STATEMENT

The above-captioned application was filed by Applicant ER Express, Inc. (ER Express) on May 30, 2006, and the Commission gave notice of it on June 26, 2006.  As originally noticed, the application sought an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity PUC No. 55742 to include:

The transportation of 

passengers and their baggage, in call-and-demand limousine service

between all points in the Counties of Adams, Arapahoe, Broomfield, Denver, Douglas, and Jefferson, State of Colorado. 

RESTRICTIONS:  This authority is restricted:

Against any transportation service that originates or terminates at Denver International Airport; 

To the use of vehicles with a seating capacity of twelve (12) passengers or less, excluding the driver; and 

To the use of a maximum of twenty (20) vehicles.
1. MKBS, LLC, doing business as Metro Taxi, Inc. and/or Taxi Latino (Metro); Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow); and Golden West Commuter, LLC (Golden West) timely intervened of right on July 26, 2006.

By Decision No. R06-1135-I, the geographic scope of the Certificate of Public Convenience and Necessity (CPCN) applied for by ER Express was restrictively amended to eliminate any proposal to provide transportation service to or from Jefferson County, Colorado. Thus, as amended and restated, and unless further restricted, ER Express has applied for an order 

2. of the Commission authorizing an extension of operations under CPCN PUC No. 55742 to include:

The transportation of 

passengers and their baggage, in call-and-demand limousine service

between all points in the Counties of Adams, Arapahoe, Broomfield, Denver, and Douglas, State of Colorado. 

RESTRICTIONS:  This authority is restricted:

(1) Against any transportation service that originates or terminates at Denver International Airport; 

(2) To the use of vehicles with a seating capacity of twelve (12) passengers or less, excluding the driver; and 

(3) To the use of a maximum of twenty (20) vehicles.

Great West’s intervention was withdrawn based upon the approval of such restrictive amendment.

3. By Decision No. R06-1145-I, the Administrative Law Judge (ALJ) found that ER Express’ failure to disclose its witnesses in accordance with Commission rules prejudiced Yellow in its preparation for hearing and granted Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine filed on August 25, 2006.  To alleviate any prejudice, Applicant’s testimony at hearing would be limited to those witnesses disclosed in substantial compliance with Commission rules.  By Decision No. R06-1164-I, the Order in Limine was modified to correct a factual error regarding additional late-disclosed witnesses and expanded the list of allowable witnesses to include those listed on Exhibit A to ER Express Inc’s Response to Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder yellow Cab’s Motion in Limine.

The matter was scheduled for hearing on October 5 and , 2006 in Denver, Colorado.  The hearing commenced at the assigned time and place.  Because the hearing was not completed within the scheduled time, the hearing was continued to October 18, 2006. During the course of the hearing, testimony was received from Ernest and Sandy Rakotovao on behalf of ER Express, Inc.  Public witness testimony was received from Neshiygah Nash, Yer Kaniatobe, Marian Wilson, Kay Hanson, Tey’yonna Carter, Ken Tennyson, and Rachel Tennyson.  Hearing Exhibits 1 through 7, 10, 11, 13, 15, and 16 through 20 were identified, offered, and admitted into evidence.  Hearing Exhibit 14 was withdrawn.  Hearing Exhibits 8, 9, and 12 were identified and offered, but not admitted.  

4. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Applicant’s Testimony

1. Planned operations

5. Sandy Rakotovao is the President of ER Express.  She also manages inventory on a full-time basis for United Natural Foods.  For two and one half years before accepting that position, she worked for Best Buy in customer service, sales, stocking, and media.  She believes her past retail experience will assist ER Express in competing to provide a unique taxi service.  She has no prior experience with taxi service or working for a taxi company.  She has never ridden in a taxicab.  She initially plans to work four to five hours per day for ER Express.  When viable operations will allow, she plans to work for ER Express full time.

6. Earnest Rakotovao is the Vice-President of ER Express. He previously managed a production process for Autoliv, where he supervised approximately 25 employees.  Previously, he drove to King Soopers stores across the Denver metropolitan area while working for Breyer’s Ice Cream. It was his idea to start a company to provide transportation service in approximately 2001.  His intention was to have a “limousine and taxicab combined.”  Mr. Rakotovao has no prior experience running a taxicab company, but he points out that his family has experience with taxi service in a foreign country (Madagascar).

7. Mr. Rakotovao prepared a business plan for ER Express.  See Hearing Exhibit 7 (business plan excluding appendices).  ER Express’ business plan provides that vehicle operations will be conducted under three plans:  Independent contractor drivers, employee drivers, and contract drivers.  Independent contract drivers will lease a vehicle owned by ER Express.  Projections under this plan assume that drivers pay a lease rate of $600 per week, and operate six days of operations per week.  Lessee drivers will be responsible for purchasing their own gasoline.  Employee drivers will be paid an hourly wage, plus tips.  The vehicle and gasoline will be provided by ER Express.  Finally, contract drivers will own their own vehicles and pay all expenses. 

8. Mr. Rakotovao will oversee two managers and an accountant, completing the management team.  The accountant will be in charge of all financial and accounting matters.

9. In order to accommodate 24-hour operations, it is planned that two managers will work opposite 12-hour shifts.  Mr. & Ms. Rakotovao will manage all operations on the days managers do not work.

10. There was some testimony, perhaps, attempting to distinguish the proposed service from taxi service; however, those distinguishing factors are not a part of the authority sought from the Commission.  ER Express intends to distinguish itself based upon superior customer service, no smoking in vehicles, courtesy cellular, television, and beverage service, and offering infant and toddler car seats for passenger use.  Beyond transporting passengers, all drivers will assist passengers in accessing the vehicle from the location where they await service, assist passengers in delivery of baggage, wear uniforms, and display identification as a driver for ER Express. 

11. So that customers will know a price certain for transportation, ER Express intends to quote a specific price, in advance, based solely upon mileage of travel.  For groups larger than five, additional passengers will be charged at $14 each, without regard to distance.  There will be no live metering.

12. ER Express plans to start serving the public with one taxi.  It is anticipated that visibility of the new courteous service will create an additional demand for 20 taxis within the first year of operations.  Although, Ms. Rakotovao admitted that visibility of ER Express’ initial scheduled service failed to generate demand for scheduled service during cross-examination.

13. ER Express anticipates long wait times for its service.  Ms. Rakotovao acknowledged that they would likely not be able to satisfy all customers, so a system will be put in place to record and address complaints.  ER Express believes that customers will wait several hours for service, if they have a customer-driver bond, are given an honest evaluation of estimated wait times, and are told when those estimations cannot be met.

2. Scheduled Service

14. Certificate No. 55742 authorizes ER Express to provide transportation for passengers and their baggage, in scheduled service, between all points within the following area:  Beginning at the intersection of I-70 and Tower Road; thence west on I-70 to its intersection with I-25; thence south on I-25 to its intersection with Iliff Avenue as extended; thence east on Iliff Avenue as extended to its intersection with Tower Road; thence north on Tower Road to the point of beginning.  This authority is restricted to points named in the carrier's filed time schedule.  See Certificate No. 55742, Hearing Exhibit 2.

15. ER Express’ time schedule was admitted as Hearing Exhibit 3.  In accordance with the Certificate No. 55742, stops in scheduled service are only authorized at times and locations specified therein.  

16. ER Express began scheduled operations on June 20, 2005.  A log of operations in scheduled service was admitted as Hearing Exhibit 4.  The only advertising for scheduled service was the posting of signs at Regional Transportation District (RTD) bus stops and a website.  

17. Mr. Rakotovao found potential passengers to be confused at bus stops because ER Express solicited customers for scheduled service in a vehicle more commonly seen in taxi service.  Ms. Rakotovao attributes the failure of the scheduled service to passengers’ fear of entering a taxi-type vehicle for scheduled service.

18. On February 8, 2006, operations ceased because the business was losing money.  All of the company’s money was spent on such items as gasoline, vehicle maintenance, signage, and televisions.  Mr. Rakotovao stated that the business failed after he had invested $45,000 to its development.  The authority under Certificate No. 55742 was never suspended and the filed time schedule was never modified to reflect the cessation of operations.

19. Mr. Rakotovao then decided that ER Express would operate a luxury limousine service, but the existing equipment did not meet applicable qualifications.  Thereafter, it was decided to pursue the within application. 

3. Certificate MC-539519-C

20. ER Express also holds a Certificate issued by the Federal Motor Carrier Safety Administration (FMCSA), Certificate MC-539519-C (MC Certificate).  See Hearing Exhibit 5.  Pursuant to this Certificate, ER Express is authorized to engage in transportation as a common carrier of passengers by motor vehicle in interstate, intrastate, and foreign commerce.  However, the authority to provide intrastate passenger transportation service is conditioned so that such transportation is authorized only if the carrier also provides substantial regularly scheduled interstate passenger transportation service on the same route.

21. Mr. Rakotovao is the only driver that has ever driven for ER Express.  Reviewing the “regular route” identified in Hearing Exhibit 5, he could not describe the location of the route.  Ms. Rakotovao contends that someone from the federal government actually drafted the geographic area of the authority in the MC Certificate based upon maps filed.  

22. When told by the FMCSA representative that she would have to designate a route, Ms. Rakotovao declared the representative was “crazy.”  Ms. Rakotovao understood that the authority would allow door-to-door intrastate service within the states identified in the MC Certificate so long as an interstate movement occurred once per month.

23. ER Express distributed flyers soliciting requests for its new interstate service.  Hearing Exhibit 6 is a log of transportation services that ER Express contends was authorized by its federal authority.  On cross-examination, it was made clear that only one person ever requested interstate service.  It is not clear from the record that such service had any relation to the route identified in Hearing Exhibit 5.

24. Purported interstate operations also ceased because ER Express continued to lose money.  Mr. Rakotovao testified operations ceased because he did not want to break the law.

4. Financial Fitness

25. Mr. Rakotovao testified that he recently purchased a home for $210,000 that he intends to use as collateral for a loan to fund business operations.  However, he acknowledged that he made no down payment for the purchase of the home – the entire purchase price was financed.  ER Express has not been able to obtain loan financing at this time; however, Mr. Rakotovao is confident that a $190,000 loan will be obtained following the granting of this application to fund the first three months of operations.  No testimony was presented by any potential lender.  Mr. Rakotovao also testified that individuals have offered unspecified financial support for his business.

B. Public Witness Testimony

26. Neshiygah Nash is the daughter of one of the managers that ER Express intends to hire.  She is a full-time student at the University of Colorado at Denver and a part-time Associate Key Holder at New York and Company.  She has been a friend of the Rakotovaos for the past few years.  

27. Ms. Nash described an incident in September 2005 trying to get taxi service from a grocery store to her home.  See Hearing Exhibit 13.  She called Metro and they responded promptly.  However, when she requested to be transported to Evans and Chambers, the driver insisted on taking her home.  She waited in the cab, with the meter running, for 10 to 15 minutes before the driver began driving.  Upon reaching the requested destination, the driver prepared a receipt and asked if she wanted to leave him a tip.  After she said no, he repeatedly asked if she wanted to leave a tip.  After ten minutes, she agreed to give a two-dollar tip.  She felt a growing fear and merely wanted to get out of the cab.

28. She called the regular dispatch number for the company to complain.  The person answering the call apologized.  A return call was promised, but she heard nothing by the next day.  She called again and reiterated the complaint.  Again, she never heard any further response.

29. Ms. Nash described a second incident that occurred in January 2006.  She received a summons for jury duty.  On the appearance date, she called Yellow for taxi service.  They said she would be picked up within 10 to 15 minutes.  After waiting 25 minutes, she called Metro.  Metro arrived promptly. During the ride, the driver was listening to Hindi chants.  She asked if that is what it was and the driver responded that it was his prayer.  She stated that she is a Christian and asked that it be turned off for her ride.  He merely responded that it was almost finished and continued to listen for the remainder of her ride.  She called Metro to complain, but got no response.  Therefore, she decided not to use their service again.

30. Finally, Ms. Nash testified that Mr. Rakotovao had given her a ride from where she was to where she needed to be.  It was an overall good experience meeting her expectations.  However, this was not transportation for hire.

31. On cross-examination, Ms. Nash acknowledged that she had not required taxi service in the prior nine months, but she may require future service to attend events or if it is not feasible for her to drive to town.

32. Marian Wilson lives on Potomac Street in Aurora, Colorado.  She is a friend of the Rakotovaos and a single parent requiring a taxi for transportation when she did not have a vehicle.  She explained the difficulties of carrying her child and her groceries that were compounded by a medical condition.  It is particularly difficult for her to wait outside in cold temperatures.

33. She described an incident occurring approximately seven years ago when her baby was nine months old and she was bringing home groceries.  See Hearing Exhibit 15.  She called Metro for service.  Because she had so many bags, and suffered from asthma, she sought assistance of the taxi driver in carrying her groceries from the taxi upstairs to her home.  The driver refused the requested assistance and threw her change at her.

34. She contends that she did not complain about the incident for fear that she would have difficulty obtaining future service.  She was once denied service after failing to cancel a requested taxi that was no longer needed.  She never complained to the taxi company or the Commission.

35. Several years ago, Ms. Wilson relied upon either Metro or Yellow for transportation approximately three or four times per week.  Within the six months before the hearing, she had not been transported by ER Express.  During the first three months of the year, she called and requested transportation approximately 20 times.  

36. Ms. Wilson described how she would call to request service from ER Express.  Mr. Rakotovao would quickly pick her up and transport her to her home on Potomac.  He took her where she wanted to go.  She typically required transportation between her home and King Soopers at 6th and Peoria.  Years ago, she also required service to or from a daycare facility at 5th and Chambers.  She paid him a flat five-dollar charge for transportation and he helped carry her bags upstairs without charge because he knew she was asthmatic.

37. Ms. Wilson strongly prefers ER Express’ service because she believes he “goes the extra mile.” However, she recently purchased a car and no longer anticipates any need for taxi service.

38. Ms. Yer Kiniatobe is Ms. Rakotovao’s niece.  She worked for approximately three years at the Marriott Gateway at Denver International Airport (Marriott Gateway) as a Front Desk Agent, during times relevant to her testimony.  The Marriott Gateway is located at the intersection of 40th and Chambers in Aurora, Colorado.  She does not use taxi service, but has observed service at the hotel.

39. Her responsibilities included supervising other agents, checking guests in and out, placing reservations, answering telephone calls, tracking employee attendance, and handling complaints.  She periodically recommended taxicab services and requested service on behalf of guests.  In addition, hotel employees provided some shuttle services.  In response to inquiries, she would mention Freedom Cabs, Inc., Yellow, and Metro.  At times, a limousine service was also available, but it was no longer recommended due to the number of complaints.

40. ER Express solicited business from the hotel in the middle of 2005 and she began referring passengers to them for service.  She preferred the reasonable flat rate fare structure when assisting hotel guests in planning their travel.  Although not exclusively, Ms. Kiniatobe primarily recommended ER Express.  

41. Because ER Express was only operating one cab, another taxi company would be called when service would not be available within 25 to 30 minutes.  In her employment, Ms. Kiniatobe observed guests, on a daily basis, waiting about 25 to 30 minutes for service.  She also tried calling taxi companies after a 15 or 20-minute wait, being told there were two or three taxicabs in the area and one will be arriving soon.

42. Ms. Kiniatobe generally described instances where hotel guest would complain regarding availability of transportation services.  She characterized a taxicab as being “late” when it does not arrive as estimated - - without regard to the length of time.  She wished that companies would communicate regarding unexpected delays in arriving to pick up guests.  She found it beneficial that ER Express communicated in this regard and believed that existing carriers need to improve their customer service.

43. Kay Hanson, a friend of Mr. Rakotovao, solely relies upon public transportation.  Currently, she relies solely upon RTD for transportation because a bus runs from her home to her place of employment.  She will be freer to utilize taxi service because of her recent employment, but she has no current need for taxi service.  She testified regarding experiences with taxi service, at some unidentified point in the past, with drivers expressing racist opinions.  Exhibit 17 also describes an incident where a driver did not to know the location of her requested destination and was of poor personal hygiene.  Ms. Hanson also addressed general experiences with service provided by ER Express (from 10th and Sable, in Aurora, on the one hand, to 49th and Jasper, in Montbello or 6th & Chambers in Aurora).  As far as she knew, ER Express was not paid for the transportation service.  Ms. Hanson has no current ongoing need for taxi service; however, she believes she may ride in a taxi in the future.

44. The testimony of Mr. Ken Tennyson and Ms. Rachel Tennyson was cumulative.  Neither of them drives themselves and both rely upon transportation services.  Mr. Tennyson, a loan analyst, assisted Mr. Rakotovao in the process of purchasing his home.

45. Mr. Tennyson made general references to requests for taxi service where no taxi responded.  Mr. and Ms. Tennyson both described one instance in approximately April 2005 where their credit card was charged twice for service provided.  Complaints were made to Metro, but the second charge was not reversed.  Mr. Tennyson made no further attempts to follow up, but Ms. Tennyson said her telephone calls were not returned.  

46. Mr. Tennyson also described an incident where payment in advance was demanded for service.  Hearing Exhibit 18 further describes his experience.  Notably, the number of trips requiring for hire passenger transportation identified in Hearing Exhibit 18 includes both public transportation and taxi services.

47. Ms. Tennyson complained about Metro’s tardiness in arriving for requested taxi service and one incident where a request for service was not recorded and no taxi responded. See Hearing Exhibit 19.  She generally referred to existing services as having poor customer service and being unprofessional or inconsiderate.  One incident was described where a driver stopped the vehicle and confronted a pedestrian.  She felt that the incident jeopardized her safety.  Two other incidents were described where she believed drivers had been drinking before picking her up for requested service.

48. Mr. and Ms. Tennyson expressed a strong preference for ER Express’ illegal call-and-demand limousine service.

49. Ms. Tey’yonna Carter is a Front Desk Agent at the Gateway Marriott.  She testified regarding not-for-hire transportation, illegal service provided by ER Express, interstate transportation provided to her by ER Express, and the quality of existing taxi services.

50. Ms. Carter generally described service issues where a cab might leave the Gateway Marriott when passengers were not waiting curbside.  She also observed unscheduled taxicabs picking up waiting passengers, leaving the requested taxicabs without a passenger.  She also discussed passengers waiting a long time for transportation, but it was clear that the wait times addressed were within the requirements of Commission rules (i.e., less than 45 minutes pursuant to Rule 6253(d) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6).  She described a personal preference for a fixed price quoted in advance of travel to avoid surprises.

51. In addition to local not-for-hire transportation, ER Express transported Ms. Carter to Albuquerque, New Mexico, purportedly under its Motor Carrier Certificate.  See Hearing Exhibit 6.

C. Motion to Dismiss

52. At the conclusion of ER Express’ case, Yellow moved to dismiss the application without prejudice because the Applicant has failed to meet its burden of proof.  Yellow argues that ER Express failed to prove a public need for the proposed service, failed to show existing service is substantially inadequate, and failed to demonstrate the requisite financial and managerial fitness.

53. Yellow contends that the application does not seek authority to conduct planned operations.  Like attempts under federal authority, it is posited that ER Express will conduct intended taxi operations under the requested call-and-demand limousine authority.

54. ER Express does not intend to provide nonexclusive call-and-demand limousine service.  Nor do they intend to operate pursuant to FMCSA authority.  All of the Applicant’s evidence is consistent with the fact that they desire to run a taxi company.

55. In taxi service, the first passenger is entitled to the exclusive use of the vehicle.  In contrast, call-and-demand limousine is defined as nonexclusive use.  Again, the operating testimony indicates that the first passenger transported under this planned service will be entitled to exclusive use of the vehicle.  Even if ER Express operates multiple vehicles, ER Express’ mode of operation indicates that they would send one vehicle to pick up one person and another vehicle to pick up the other.  Effectively, taxi service is intended to be offered.

56. Rule 6201(g), 4 CCR 723-6, defines "limousine service."  As "[t]ransportation of passengers charged at a per person rate, and use of the motor vehicle is not exclusive to any individual or group."  Call-and-demand means that transportation of passengers is not on schedule.

57. Although taxi and limousine are both call-and-demand service, only taxi service provides exclusive use by the first passenger or group and rates for limousine service are charged at a per person rate, as opposed to the mileage rate for taxi service.  Yellow argues that ER Express will provide exclusive use service and charge a mileage rate.  Authority to provide call-and-demand limousine service is requested so that a taxi company can be operated.  

58. Secondly, it is argued that ER Express failed to prove a need for the proposed service.  It is pointed out that no public witness testimony was offered to show a need for multiple nonexclusive trips between points in the city, although a few witnesses indicate they would not mind sharing a vehicle, depending upon the circumstances.  Such testimony would be inconsistent with planned operations.

59. Yellow argues that any claims or opinions of ER Express’ principals for a public need are purely speculation, opinion, or hearsay.  As for the public witnesses, two were from the Marriott Gateway.  They are customer service agents having no personal need for any service, in the present or future.  Two witnesses were husband and wife and their testimony seemed to address the same trips, and three other witnesses, all of whom were friends of the Rakotovaos.

60. Yellow argues that most of the testimony regarding ER Express’ service must be disregarded in the determination of public need for the proposed service. Most of the trips provided by ER Express were illegal because they were beyond the scope of either the scheduled authority or the MC Certificate.  Illegal operations cannot be used to prove the public need.  Accordingly, all transportation logged on Hearing Exhibit 6 should be disregarded for violation of the conditions stated on Hearing Exhibit 5.

61. The only service provided to Ms. Nash was a friendly trip.  Ms. Hanson was transported between 1017 Sable in Aurora and Montbello as well as between her home and a day care center at 6th and Chambers -- outside of authorized scheduled service.  The Tennysons may have been picked up along a scheduled route, but their destination was not on the route for scheduled service.  Ms. Wilson was transported between her home and King Soopers at 6th and Peoria.  Again, not on the scheduled service.  

62. It is contended that the desire to provide transportation service has led ER Express to circumvent the authority it has obtained.  

63. Turning to any showing of substantial inadequacy, complaints must be taken at face value for purposes of the within motion.  However, it was specifically noted that almost all complaints regarding timeliness were within the time allowed by Rule 6253(d), 4 CCR 723-6 because the shortest allowable time to arrive is within 45 minutes from the time the customer first requested service.  Thus, these timeliness complaints do not support the Applicant’s case.  Those complaints referencing longer wait times were very nonspecific and specify no carrier.  Taken as a whole the Complaints fail to demonstrate substantially inadequate service.  

64. Finally, Yellow argues that financial and managerial fitness has not been established.  Without contesting the Rakotovao’s intentions or motivation, ER Express has not demonstrated that they have adequate financial resources.  It is contended that a potential bank loan collateralized by a recently purchased home (for which there was no down payment) fails to meet the burden under the best-case scenario.  It is not reasonable to believe that a bank will fund the loan contemplated by Mr. Rakotovao.  As to financial operating projections, Hearing Exhibit 11, discrepancies are argued in the 12-month projected income statement.  The basis for revenue calculated in month one ($190,000), is based upon 14 trips a day, $2.40 a mile, 12 and a half miles per trip, 5 drivers, 4 shifts, 7 days a week.  This equates to five vehicles running three eight-hour shifts, seven days a week, using employee-drivers paid $10.50 per hour, plus health insurance.  Then, there is a line for contract drivers of $35,000.  The business plan shows a fee to contract drivers of $95 a month.  According to page 10 of Exhibit 7, Plan 3 is contract drivers.  Thirty five thousand dollars equates to five contract drivers, at $95 a day, times three shifts (15 shifts total), multiplied by six days.

65. Therefore, contrary to the business plan, the financial projections in the first month include five employee-operated vehicles as well as five contract owner-driver vehicles.  Extending the error, the 12-month projection is in error. If the five contracted vehicles are withdrawn from the projections, the initial month of operations would result in a loss.  Alternatively, if they operate ten vehicles in the first month, they will not be able to add vehicles as shown in the last half of the year.  

66. There are additional impacts of this error.  If the contract drivers are not withdrawn, corresponding expenses must be modified (i.e., vehicle insurance). The figures are challenged because they are not verifiable and do not even correspond to the business plan.

67. As to managerial experience, Yellow points to management inexperience.  Mr. Rakotovao has no experience in running a business or any aspects of business management.  Reference is made to other managers, yet none appeared at hearing.  Planned operations call for two managers working offsetting 12-hour shifts per day.

68. A key failure to demonstrate financial ability regards the planned $190,000 loan.  Facially, as a matter of common sense, ER Express has not demonstrated that it has the financial resources to conduct operations.

D. Applicant’s Response

69. ER Express argues that it has met its burden of proof by demonstrating public need, substantially inadequacy of current service, and fitness to provide the requested service.

70. ER Express acknowledges that the application seeks call-and-demand limousine service.  Pursuant to Rule 6201(g), limousine service means the transportation of passengers charged at a per person rate and the use of the motor vehicle is not exclusive as to any group or individual.  ER Express argues that per person rates calculated based upon mileage allow passengers to know charges in advance of initiating service.  In addition, discounts are available for larger groups.  This pricing scheme is consistent with Rule 6201(g).

71. ER Express argues that planned provision of exclusive use does not conflict with the Commission’s rule because the rule does not specify how the operator must determine exclusivity when choosing to make the vehicle exclusive or pick up additional passengers.  ER Express intends to make that determination in accordance with the first passenger’s wishes.

72. ER Express argues that public need for the proposed service has been proven.  Mr. and Ms. Rakotovao reported conversations with members of the public in addition to public witness testimony in support of a need for an additional transportation service, similar to what ER Express plans to offer:  courteous drivers that are helpful and go the extra mile to make sure that customers at all times are satisfied and enthused with the service offered.

73. The personal knowledge and personal experience of these witnesses’ needs for transportation services are not being met.  Ms. Wilson, an asthmatic, needs service that is able to guarantee a timely arrival -- a promise and a response.  If that promise will not be met, ER Express will let the customer know.  Ms. Wilson determined that her needs were not being met by the current transportation companies.

74. Ms. Kiniatobe testified that guests of the Gateway Marriott hotel require transportation on a daily basis.  She recommends ER Express because the public need was not being met by the current services.  Existing providers were incapable of living up to their promises.  

75. Ms. Carter’s needs are not being met.  She recommends ER Express because they were friendly, courteous, and lived up to their promises.  They made sure people were dropped off as requested.

76. Mr. and Ms. Tennyson testified regarding scheduled service.  Based thereupon, they realized that scheduled service offered something better than taxi service. Even though they were operating out of the regular route, passengers were informed that ER Express was not a taxi service and that call-and-demand limousine service could not be provided.  It is argued that the services ER Express provided to Ken Tennyson and Rachel Tennyson were along the scheduled route.  It is argued that the evidence shows that ER Express picked up the Tennyson’s across the street from their house at the bus stop and dropped them off at the bus stop by their business.  It is argued that ER Express merely gave the Tennyson’s the courtesy of letting them know when Mr. Rakotovao would be going to be there -- if they were going to be running on time to the bus stop.  Mr. Tennyson would also call to make sure Mr. Rakotovao would be there to pick him up to avoid having to wait outside.

77. Ms. Tennyson reiterated the testimony of Mr. Tennyson.  The lack of consideration by drivers experienced from existing providers is argued to demonstrate an unmet need that ER Express would serve.  

78. Finally, it is argued that existing services are substantially inadequate.   Although the burden is argued to have been met, ER Express argues this is an unfair burden.

79. ER Express argues that § 40-3-101(2), C.R.S., identifies several factors to demonstrate that they are providing substantially adequate service (i.e., meeting response times, operating in a safe, comfortable, and convenient manner for the patrons, and transporting passengers to requested location).

80. Response times are argued to be inadequate because, though responding in less than 45 minutes, carriers failed to meet an expectation they created that service would be provided within a specified period.  They failed to meet their own obligations and their stated objective.  It is argued that existing carriers would not show up timely.  Calls would be placed to hear that cabs are in the area.  After two phone calls, passengers were forced to try another transportation option.

81. ER Express has tried to show the obligation of a transportation company to arrive when they promise. 

82. Ms. Hanson also testified about an occasion where the driver stepped out of the taxicab to confront a pedestrian.  In so doing, the driver jeopardized the safety of his passengers.

83. Existing providers failed to respond to complaints.

84. ER Express argues that the Rakotovaos believe the transportation call-and-demand service can be more than the lowest common denominator.  They can add additional services, provide choice, and provide options, that will improve transportation to something that people will want to take, as opposed to feel obligated to take.  

85. Ms. Hanson did not believe the taxicab services provide what she needs because they will not commit to a time when they will arrive.

86. Finally, as to fitness, ER Express wants to pursue the American Dream by entering the transportation business.  They want the opportunity to get a cab, install it with the services that they think the community wants, and attempt to service the public.  

87. ER Express has found it difficult to demonstrate fitness because they have not been able obtain financial resources.  In order to obtain the license, they need to demonstrate that they have the financial viability to go forward.  In order to obtain the financial standing to go forward, they have to be able to show that they have a steady income.

88. Mr. Rakotovao has been trying to start ER Express since January of 2005.  He has been persistent in his attempt to obtain the authority to provide the taxi service that he desires to provide.  ER Express initially provided scheduled service through the grant in 2005, and operated under their belief as to what the authority allowed.  That business failed, partially because the equipment they purchased was a van that looked unusual approaching bus stops.  Therefore, they quickly respected that scheduled service did not meet with their planned service.

89. ER Express sought interstate authority.  Ms. Rakotovao prepared and submitted an application for such authority.  It was understood that this authority would allow them to provide the service they wished to provide.

90. Operations commenced and they understood that so long as a regular number of trips out of the state were made, they could provide the desired service in compliance with the law.  ER Express operated from April to May making several intrastate trips and one interstate trip.  The service was stopped to not violate the law.  ER Express was not able to make the interstate trips that were believed to authorize intrastate operation under the federal authority. The service was stopped.

91. In this application, ER Express still desires to offer the same service that has been planned since 2005.  It is argued that ER Express has demonstrated that they are able, willing, and have the dedication and the wherewithal to make this service succeed.  They bought a home to establish equity.  Banks have told them that if they bought a house, provided a business plan, and obtained Commission authority, then they would potentially offer them a loan.  ER Express contends there is $35,000 in equity in his new home.  

92. If granted a CPCN to operate a call-and-demand limousine service, Mr. Rakotovao will have taken the steps that he believes are necessary to operate a business.  He has identified people that he intends to hire and from whom he will solicit counsel.

93. Therefore, ER Express argues that the Motion to Dismiss should be denied.

E. Discussion

94. The legal standard governing this Application for common carrier, call-and-demand limousine passenger authority is that of regulated monopoly.  Section 40-10-105(1), C.R.S.; Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994). 

95. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
96. As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

97. Although ER Express is applying for an expansion of its existing common carrier authority, it has the same burden of proof as those who apply for common carrier authority.  Thus, ER Express must demonstrate the public need for the proposed service and the substantial inadequacy of existing services in order to obtain a CPCN to provide the proposed call-and-demand limousine service.  

98. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

99. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

100. The competent evidence of record failed to establish a need for additional call-and-demand limousine service in the proposed service area, or that existing carrier services within the scope of the amended application are substantially inadequate.  Therefore, the motion to dismiss will be granted. 

101. ER Express’ application defines the authority for the service they will be allowed to provide.  There was substantial testimony at hearing regarding intended operations, yet the authority sought is not defined by those intentions and, as such, would not be binding upon ER Express if the Application were granted.

102. The application seeks call-and-demand limousine service authority.  Yellow and Metro only provide taxi service.  The Commission has recognized significant differences between these two offerings in the past.  Taxi service entails exclusive use of the vehicle by the customer, unless the customer agrees to a shared ride.  Call-and-demand limousine service, such as that proposed by ER Express, does not entail such exclusivity.  Individuals served by a call-and-demand limousine carrier are required to share the vehicle if other customers wish to share the service.  The rate for taxi service is a metered or a mileage rate.  On the other hand, limousine service entails a per passenger charge.

103. Unless testimony demonstrates that customers consider taxi service as an alternative to call-and-demand limousine service, the proposed service is not legally distinct from the service provided by Yellow and Metro.  Accordingly, the authority requested in the application is legally duplicative of the authority presently held by Yellow and Metro as an existing taxi carrier.   Therefore, ER Express must also prove that existing service is substantially inadequate.

104. ER Express’ application, along with the presentation of its case, makes clear that taxi service will be offered without regard to the specific authority sought.  Twenty-four hour operations are planned.  Applicant proposes to charge a fee based upon mileage alone.  Applicant proposes to limit the number of vehicles otherwise necessary to meet the public convenience and necessity.
  On cross-examination, Mr. Rakotovao admitted that he will provide exclusive use of the vehicle to the first passenger and leave a second passenger demanding service on the street based upon the first passenger’s desire for exclusive use of the vehicle.  Mr. Rakotovao also testified that vehicles would be dispatched to provide exclusive use of vehicles, rather than picking up a second passenger in a vehicle, without regard to efficiency of operations and the location of available vehicles.

105. Ms. Rakotovao acknowledges that in the past customers demanded cal- and-demand service.  Mr. Rakotovao then picked up the customer requesting service.  Ms. Rakotovao also testified that passengers were only picked up at RTD bus stops; however, this testimony contradicts the public witness testimony.  In any event, ER Express failed to show authority to provide the vast majority of transportation provided to the public witnesses. 

106. The majority of public witness testimony regarded illegal transportation provided by ER Express to friends and acquaintances of the Rakotovaos.  ER Express attempted to show demand for service in three areas:  The Tennyson’s use of scheduled service (although their destination was not on the scheduled route), otherwise unlawful call-and-demand limousine service provided to many of the public witnesses, and dissatisfaction with existing services generally provided within Commission requirements, but not within expectations created by existing providers.  

107. To the extent the Tennyson’s experiences were with scheduled service, there was no showing as to how demand was not met by the scheduled service.  To the extent that for-hire intrastate transportation was provided beyond the authorized scheduled service, it was illegal.  “Transportation provided illegally does not form the basis of a finding of public need or material inadequacy of authorized carriers.” Red Ball Express v. PUC, 525 P.2d 439, 442 (Colo. 1974); McKenna v. Nigro, 372 P.2d 744 (Colo. 1962); Decision No. R00-0283, 2000 Colo. PUC LEXIS 1054 (Colo. PUC 2000). 

108. To the extent that any evidence was competent to evidence demand, the scope was restricted to within Aurora, and between Aurora and Denver.  There was no public testimony demanding service outside of Denver and Aurora.  No public witness testimony establishes that the public within the scope of the application is not satisfied with existing services.  

109. Preferences alone, strong as they may be, are not competent evidence of substantial inadequacy of existing carriers justifying the granting of the Application.  Rocky Mountain Airways v. Colorado Public Utilities Comm’n, 509 P.2d 802 (Colo. 1973).  Most of the public testimony regarding ER Express focused upon general preferences or desires for services in connection with transportation service that are not required by the authority requested.  

110. The public testimony included serious allegations of events causing justifiable concern.  Some complaints also addressed facts and circumstances within restrictions imposed by the Commission.  Some complaints regard service provided as long as seven years ago.  

111. The evidence taken as a whole does not indicate substantial inadequacy of certificated providers serving the public convenience and necessity for transportation defined in the scope of the application within a reasonable proximity to the time of this application.  

112. In making this finding, the ALJ does not negate or dismiss the seriousness of some of the complaints presented in testimony.  To the contrary, it is hoped that heightened public awareness of the Commission’s authority will encourage the public to report unresolved complaints to appropriate Commission personnel.  

113. With regard to operational fitness, Yellow and Metro have challenged Applicant’s operational fitness by, among other things, asserting that it has operated outside the scope of its authority.  

114. The principals of ER Express have limited experience in the transportation industry and have no experience in the management or operation of a taxi or call-and-demand limousine service.

115. ER Express is currently authorized to provide scheduled service.  Scheduled service means “the transportation of passengers between fixed points and over designated routes at established times as specified in the common carrier's time schedule as filed with and approved by the Commission.”  Rule 6201(i) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.

116. It is noteworthy that ER Express never complied with its scheduled authority for a single day.  The latest stop on the filed time schedule service that restricted the Applicant's authority is at the Aurora Mall at 8:40 p.m. on weekdays and 8:15 p.m. on Saturday.  See Hearing Exhibit 3.  However, a review of Exhibit 4 indicates that ER Express never operated past 8:00 p.m.  The earliest scheduled stop on Saturday is 8:00 a.m. However, service started before 10:00 a.m. on only two Saturdays during the entire period of operations.  Finally, ER Express provided no service during 26 days when the filed time schedule indicates service should have occurred.  It is impossible that ER Express performed the scheduled service that it was obliged to do and which it holds itself out to the public to serve.

117. ER Express contends that operations indicated in Hearing Exhibit 6, dated between April 7, 2006 and May 13, 2006, were conducted pursuant to authority granted by its MC Certificate.  Reviewing the log, transportation originated at only three locations:  16455 E. 40 Cir., Aurora, Colorado; 40th and Green Valley Ranch, Denver, Colorado; 14071 E. Iliff Ave. (referenced to be both in Aurora and Denver, Colorado).  Each trip was initiated by a request for service.  ER Express transported the passenger to whatever destination the customer requested.  

118. The sole destination indicated on Hearing Exhibit 6 that is outside of Colorado regards transportation of Ms. Tey’yonna Carter to Albuquerque, New Mexico.  However, no evidence was presented that the destination in New Mexico was served pursuant to, or within the scope of, the federal authority.  ER Express’ only driver could not describe the interstate route identified in the MC Certificate.

119. “[I]t is well settled that intrastate transportation of passengers under an FMCSA certificate is only authorized if the interstate transportation of passengers meets certain criteria. Specifically, the ‘interstate traffic ‘must be a regularly scheduled service, it must be actual, it must be bona fide and involve service in more than one State, and it must be substantial.’’" Airporter of Colo., Inc., v. Interstate Commerce Comm'n, 866 F.2d 1238, 1240 (10th Cir. 1989) (quoting Funbus Systems, Inc., ICC Nos. MC-C-10917, MC-153325 (Sub-No. 2), MC-C-10943, 1987 WL 100200 at 9 (Dec. 30, 1987) (not published)); see also Boulder Airporter, Inc., 8 I.C.C.2d 553, 559 (1992). While the interstate and intrastate services need not be identical or offered in the same vehicle, the mere holding out to perform interstate transportation services on a particular route is not enough to support intrastate transportation on that route. Funbus Systems, 1987 WL 100200 at 9; Boulder Airporter, 8 I.C.C.2d at 558-59. Rather, "the interstate traffic must be substantial in relation to the intrastate traffic in that same operation." Airporter of Colo., 866 F.2d at 1241.”  Trans Shuttle, Inc. v. Pub. Util. Comm'n, 89 P.3d 398, 405 (Colo. 2004).

120. ER Express was not authorized to provide the logged intrastate services in Hearing Exhibit 6.  None of the origination addresses are on the scheduled route, and there was no reasonable inference that the logged activities were provided pursuant to the federal authority, based upon the evidence in this proceeding and applicable law.

121. Under the facts and circumstances presented, ER Express’ longstanding failure to comply with Commission rules and Colorado law, displays a reckless disregard of applicable rules and laws.  The pattern of gaining authority and operating outside of that authority has occurred with two prior authorities.  ER Express continued its efforts to provide the proposed service without regard to the nature or limitations of authority obtained.  

122. The only testimony supporting ER Express’ belief or understanding about operating authority is the undocumented, biased, and self-serving conclusions of clearly lay witnesses that are based upon hearsay evidence from named and unnamed Commission and FMCSA representatives that conflicts with applicable law.  As hearsay evidence, the weight is also diminished under the guidelines set forth in Industrial Claims Appeals Office v Flower Stop Marketing Corporation, 782 P.2d 13 (Colo. 1989).  

123. There was a reckless disregard for the actual scope of ER Express’ authority, restrictions, and obligations as a carrier.  In addition to the apparent lack of understanding of the authority requested in the Application, the reckless disregard for its responsibilities to the public raises serious questions as to the fitness of this management team to understand and comply with obligations to this Commission and the public.

124. As to financial fitness, ER Express submitted a business plan with little to no documentation.  There is no evidence quantifying ER Express’ existing resources.  There were no current financial statements presented by ER Express.  The financial projections even conflict with the scope of the application limiting the number of vehicles.  The scheduled service that failed lost an estimated $45,000.  ER Express contends that initial operations will be funded by a potential loan of almost $200,000, collateralized by a home having little or no equity.  Other vague references of support were not proven.  ER Express made no credible demonstration of its ability to fund operations.

125. Based upon consideration of all the evidence, it is found and concluded that Applicant failed to demonstrate fitness to operate within its granted authority under the proposed service.

126. ER Express has failed to meet its burden to demonstrate public demand requiring approval of the authority sought and that incumbent providers’ service is substantially inadequate.  Accordingly, Yellow and Metro are entitled to competitive protection under applicable law.  The law of Colorado regulating call-and-demand limousine service places preservation of the public interest over ER Express’ entrepreneurial interest.

127. This decision memorializes and completes the oral ruling granting Yellow’s Motion to Dismiss. 

III. ORDER

A. The Commission Orders That:

1. The Motion of Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab to dismiss this application is granted.  The application of ER Express, Inc., for an Order of the Commission Authorizing an Extension of Operations Under Certificate of Public Convenience and Necessity PUC No. 55742 is dismissed without prejudice in accordance with the foregoing discussion.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� The application is somewhat confusing because it limits the number of authorized vehicles.  Such a limitation is common in taxi service applications, but inconsistent with serving the public convenience and necessity under a regulated monopoly.
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