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I. STATEMENT

1. On March 12, 2006, Michael A. and Angela M. Williams (Complainants) filed a complaint with the Commission naming Dallas Creek Water Company (Dallas Creek) as Respondent.

2. On March 8, 2006, the Commission issued an order to answer or satisfy the complaint. The hearing was set for May16, 2006.

3. On March 27, 2006, Dallas Creek filed its Answer.

4. On April 13, 2006, Dallas Creek filed a motion to dismiss the complaint since Complainants failed to timely file their witness and exhibits list and certification.

5. On April 27, 2006, Complainants filed a response to the motion to dismiss. On the same date, Complaints filed a motion to extend the time for filing its witness and exhibits list and certification since they had not met the deadline for the filing. On the same date, Complainants filed a certification to proceed to hearing, and a witness and exhibits list. Complainants also filed a request to vacate and to reset the hearing date.

6. On May 4, 2006, Dallas Creek filed a response in opposition to Complainants’ motions to extend the deadlines and to change the hearing date.

7. By Decision No. R06-0523-I, mailed on May 8, 2006, the motion of Dallas Creek to dismiss the compliant was denied. The motion of Complainants to extend the time for the filing of the certification and a list of witnesses and exhibits was granted.  The motion of Complainants’ to vacate and reset the hearing was granted.  The hearing was rescheduled for July 25, 2006.  Upon subsequent motion of Complainants, the hearing was vacated and rescheduled for September14, 2006 in Montrose Colorado.

8. The hearing was held on September 14, 2006.  Testimony was received from witnesses and exhibit nos. 1-21 were marked for identification and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.  The Parties were given 30 days from the date of the hearing to file statements of position.  Statements of position were filed on October 13, 2006 by Complainants, and on October 17, 2006 by Dallas Creek.

9. Pursuant to Section 40-6-109, C.R.S., the record and a written recommended decision are transmitted to the Commission.

II. FINDINGS OF FACTS AND CONCLUSIONS OF LAW

10. Complainants are customers of Dallas Creek.  They receive water service at their home located at 1733 Juniper Road N, Ridgway, Colorado.

11. Dallas Creek is a water public utility regulated by this Commission.  It supplies water to customers located in a subdivision in Ridgway, Colorado.

12. The Commission has jurisdiction to hear the complaint.

13. On March 1, 2006, Complainants filed a complaint with the Commission alleging that Dallas Creek improperly billed them in September 2004 the amount of $4,210.73 for 404,450 gallons of water allegedly used by Complainants at their home for the months of August and September 2004.  Complainants contend that they did not receive or use the amount of water billed for the two months, and ask that the Commission hold that they are not responsible for payment of the bill.

14. Complainants own approximately ten acres located in Log Hill Village in the Ridgway area.  Improvements on the property include Complainants’ home and a barn which houses Complainants’ horses.  The property contains many trees.  The geology of the property is described as being fractured bedrock.  There exists approximately eighteen inches of topsoil.  The property is generally steep.

15. Complainants started construction on their residence in June 2004.  Mr. Williams testified that they obtained a building permit on approximately June 15, 2004.  During the construction of the home, Complainants lived on the property in a travel trailer.  Mr. Williams acted as the general contractor.  

16. Mr. Williams retained Mesa Civil Contractors (Mesa) to construct a water line and three frost-free hydrants on his property.  Mesa started construction of the water line and meter pit on approximately May 12, 2004. (Exhibit No. 2)  The water meter was installed at this time. The water line was completed in June 2004.  After completing construction of the water facilities, the line was flushed and disinfected by adding chlorine in the lines.  The line was also tested for leaks. This process involved running water thru the lines.

17. Mr. Todd Gallegos, superintendent of Mesa and plant operator of Dallas Creek during 2004 testified that he and other employees installed the water line and meter.  He stated that the 5/8 by 3/4 inch meter has a recommended maximum rate for continuous operation of 10 gallons per minute as indicated in table 1 of Exhibit No. 1, page 2.  The maximum safe operating capacity for this size meter is 20 gallons per minute.  James A Willey, the owner of Dallas Creek testified that the flow rate based on engineering assumptions could be greater that 10/15 gallons per minute.  He stated that the water pressure as a result of a pressure gauge test at the Complainants’ property was 62 psi.  No flow test was performed.  Mr. Willey testified that without a flow test at the property, the actual flow rate could not be determined.  

18. After the water line was installed, Complainants attached hoses to the three hydrants.  One hydrant near the barn was used to provide water for the horses, another hydrant with a hose was attached to the travel trailer for domestic uses and the third hydrant near the house was used for water needed in construction of the house.  Construction workers used water from this hydrant for concrete and stonework, power washing the roof and for other construction purposes. These usages occurred during the August / September, 2004 period.  Prior to this time, in June / July, water was used for dust control and rockwork. 

19. The summary of meter readings (Exhibit No. 6) shows that 230 gallons of water was used during the April/May, 2004 billing period; 1,270 gallons during the June/July billing period; 404,450 gallons during the August/September billing period and 3,190 gallons during the October/November billing period.

20. After receiving the water bill for the August/September, 2004 period reflecting the abnormal usage of 404,450 gallons, Complainants contacted Dallas Creek challenging the accuracy of the August/September billing.  Ms. Vanessa Gurule, Dallas Creek plant manager and the person who prepared the bills, testified that upon receiving the call from Complainants, she verified the billing by inspecting the meter at Complainants’ property.  Alan Monroe, a meter reader also inspected the meter.  The meter showed the usage billed.  Ms. Gurule also stated that the reading for the next bill had a reading in the correct sequential number, that is the last number registered by the meter for the August/September matched the beginning number for the next meter reading in October/November period.  Thus any error in meter reading would become apparent in the next meter reading.   

21. Complainant also contacted Todd Gallegos.  Mr. Gallegos testified that he inspected the water line to determine whether the water line was leaking.   He found no evidence that the line and hydrants were leaking.  He also inspected the ground adjacent to the water line.  He found no evidence of water running on the ground.   Mr. Gallegos also testified that the leak indicator on the water meter did not indicate any leak.

22. James A. Willey, owner and manager of Dallas Creek testified that in January 2005, he asked Anthony Ramsey the new plant manager to pull Complainants’ water meter and to have it tested.  The water meter was sent to Grand Junction Pipe and Supply Company.  This Company sent the meter to Neptune, the manufacturer of the meter, for testing.  Neptune tested the meter for accuracy.  The testing was done in accordance with the American Water Works Association (AWWA) standards.  The Meter tested accurate, meeting or exceeding the AWWA Standards. (Exhibit Nos.1; 12)   The meter tested 98.9 percent accurate at full flow, 98.3 percent at intermediate flow and 97.5 percent at low flow.  (Exhibit No.14)     

23. Complainant Michael Williams testified that he ran a test of his water lines to determine the amount of gallons per minute coming from one of the hydrants.  With a hose attached, he turned on the hydrant running the water into two 5 gallon buckets, and timed the amount of time it took to fill the two 5 gallon buckets.  He stated that it took over 60 seconds to fill the two buckets.  He calculated the flow rate to be 10 gallons a minute or less.  As a result of his test, Mr. Williams concluded that it would take approximately 28 days at continuous flow, 24 hours a day to reach a meter reading of 404,450 gallons.  Mr. Williams concludes that it is unlikely that a hydrant was continuously left on for 28 days, since Complainants lived on site in the travel trailer during August/September 2004 and periodically checked the hydrants.     

24. Mr. Willey testified that the only way to accurately determine the rate of flow through the meter is to perform a flow test.  He stated that a flow test was offered to Complainants but the test was never performed.

25. Mr. Williams believes that the meter readings contained in Exhibit No. 6 are inaccurate.  In support of his contention of inaccuracy, He points out that the water line and meter were not installed until the later part of May/early June, yet the meter readings of the Williams’ account for February/March 2004 shows usage of 370 gallons. He also believes that the Meter reading for June/July 2004 is low.  Mr. Williams believes that the first time that the meter was read was in September 2004.  

III. DISCUSSION

26. Complainants have the burden of proof in this proceeding.  Section 13-25-127(1), C.R.S.; 4CCR 723-1-1500.  Complainants must prove the material allegations of the compliant by a preponderance of the evidence.  The evidence of record establishes, and it is found and concluded that Complainants have failed to meet their burden of proof in this case.

27. The record establishes that 404,450 gallons of water flowed thru Complainants’ water meter during the billing period of August/September 2004.  The evidence also shows that the meter accurately registered the amount of water flowing through the meter.  The meter was tested for accuracy by Neptune, the manufacturer of the meter and a non-party to this proceeding.  The results of the test established that the meter met or exceeded the accuracy standard established by the American Water Works Association. 

28. The contention of Complainants that the meter may not have been accurately read for the period of August/September 2004 is speculation. Complainants have not established any credible evidence to establish that the meter reading was inaccurate.   Dallas Creek offered testimony of its employees that the reading was verified by an on-site check of the meter to determine that the meter reading recorded by the meter reader matched the numbers on the meter.  In addition, Respondent offered testimony of witnesses who stated that even if the meter was misread at a particular time, the error would become apparent from the next reading, since the numbers would not be in sequence. 

29. There also is no evidence offered by Complainants to establish that Dallas Creek’s charges for water is not at the rate contained in the company’s tariffs, or that Dallas Creek violated any other tariff, rule or regulation of the Commission. 

30. While it is understandable that Complainants would be concerned about the abnormally high reading of the meter, and the charges for the water, utility charges found in a tariff, unless found to be unreasonable, must be collected and paid.  Section 40-3-105 (2) C.R.S.; Goddard v. Public Service Company of Colorado, 43 Colo. App.77; 599 P.2d 278 (1979) 

31. The contention of Complainants that they could not have used the 404,450 gallons in a two-month period, and that the flow of this amount of water could not have reasonably happened is based on speculation, rather than on facts established by the evidence.

32. The relief requested by Complainant is denied, and the Complaint will be dismissed in the following Order.

33. Pursuant to Section 40-6-109 (2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Complaint of Michael A. and Angela M. Williams v. Dallas Creek Water Company is dismissed.

2. Docket No. 06F-100W is closed.

3. Each party shall be responsible for their own fees and costs relating to the litigation of this case.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

6. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

7. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

9. This Order is effective upon its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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