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I. statement

1. This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (CPAN) No. 80584 on August 31, 2006.  The CPAN assessed Gunsmoke Towing and Recovery, LLC, a total penalty of $550.00 for two violations of the Commission’s Rules Regulating Transportation by Motor Vehicle, namely, 4 Code of Colorado Regulations 723-6-6509(b)(II), Failure to provide a tow record/invoice, and 6511(m), Failure to release vehicle. 

2. The matter was set for a hearing to be held on November 30, 2006.

3. On November 14, 2006, Staff of the Colorado Public Utilities Commission (Staff) filed its Motion to Dismiss Without Prejudice Civil Penalty Docket and to Vacate Hearing Date.  As grounds for the motion, Staff states that several witnesses who had complained to the Commission of the conduct underlying the CPAN “cannot testify before the Commission…”  No reason for this inability is given, although the Administrative Law Judge notes that no subpoenas have been requested or issued.  Nonetheless, Staff seeks a dismissal without prejudice should it discover further evidence following more investigation.

4. It appears that Staff cannot prove its case for reasons attributable to Staff.  The appropriate remedy is dismissal with prejudice.

5. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. Docket No. 06G-561TO and the underlying alleged violations contained in Civil Penalty Assessment Notice No. 80584 are dismissed with prejudice.  Docket No. 06G-561TO is closed.  The hearing scheduled for November 30, 2006 is vacated.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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