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I. statement

1. This proceeding was instituted on September 27, 2006, when Complainant, Black Hawk Central City Ace Express (Ace Express), filed correspondence (Correspondence) with the Colorado Public Utilities Commission’s (Commission) questioning the legality of a newspaper advertisement allegedly sponsored by Respondent, People’s Choice Transportation, Inc. (People’s Choice).  The Correspondence requested that the Commission investigate the matter and order People’s Choice to “cease and desist” sponsoring such advertisements. 

2. The Commission treated the Correspondence as a formal complaint under the provisions of 4 Code of Colorado Regulations (CCR) 723-1-1302.  Accordingly, on October 4, 2006, it prepared and issued an Order to Satisfy or Answer notifying People’s Choice that a formal complaint had been filed against it and directing People’s Choice it to satisfy or answer the same within 20-days.  On the same date it issued an order setting this matter for hearing on December 4, 2006.

3. On October 24, 2006, People’s Choice filed three pleadings in this matter; a Motion to Dismiss Complaint or, Alternatively, for a More Definite Statement (Motion to Dismiss); a Verified Motion for an Enlargement of Time to File Further Responsive Pleadings, to Set a Pre-Hearing Conference, and to Vacate and Reschedule Hearing (Motion to Vacate); and a Preliminary Answer and Affirmative Defenses (Answer).

4. Responses to the Motion to Dismiss and the Motion to Vacate were due on or before November 7, 2006.  However, Ace Express did not respond to either motion.  Such failure may be deemed to be a confession of the motions.  See, 4 CCR 723-1-1400.

5. 4 CCR 723-1-1301(a) provides that any person may register an informal complaint with the Commission’s Staff “expressing displeasure or dissatisfaction” with a regulated entity.  4 CCR 723-1-1301(b) provides Staff with various options in connection with responding to or managing informal complaints.  Among other things, it allows Staff to investigate such a complaint and, based on the results of its investigation, initiate a formal complaint against the involved regulated entity.

6. Formal Complaints are governed by § 40-6-108, C.R.S. and 4 CCR 723-1-1302(a).  Section 40-6-108, C.R.S. obligates a complainant to set forth “…any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.”  4 CCR 723-1-1302(a) provides that a formal complaint must “…set forth sufficient facts and information to adequately advise the respondent and the Commission of the relief sought and, if known, how any statute, rule, tariff, price list, time schedule, order, or agreement is alleged to have been violated.”

7. A review of the Correspondence reveals that it constitutes an informal complaint lodged against People’s Choice by Ace Express.  It is not a formal complaint within the meaning of the rules and statutes referred to above.  The Correspondence is not denominated a “formal complaint.”  Instead, it registers Ace Express’ displeasure or dissatisfaction with the advertising practices of People’s Choice.  It does not request that a formal proceeding be instituted.  Insteadm, it requests that Staff investigate the questioned activity and, if it finds such activity to be unlawful, order People’s Choice to cease and desist from conducting the same.
  Importantly, it does not advise the Commission of how People’s Choice has violated any provision of public utility law.  Rather, it merely suggests that the subject advertisement “borders on being illegal.”

8. As a result of the above, this formal complaint proceeding will be dismissed, without prejudice, this docket will be closed, and the hearing previously scheduled for December 4, 2006, will be vacated.  The Commission’s Transportation Staff will be directed to treat the Correspondence as an informal complaint under the provisions of 4 CCR 723-1-1301 and to process it accordingly.  

9. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The captioned formal complaint proceeding is dismissed, without prejudice, and Docket No. 06F-532CP is closed.

2. The hearing of this matter scheduled for December 4, 2006, is vacated.

3. The Motion to Dismiss Complaint or, Alternatively, for a More Definite Statement filed by People’s Choice Transportation, Inc. is granted consistent with the discussion above.

4. The Verified Motion for an Enlargement of Time to File Further Responsive Pleadings, to Set a Pre-Hearing Conference, and to Vacate and Reschedule Hearing filed by People’s Choice Transportation, Inc. is denied as moot.

5. The Transportation Staff of the Colorado Public Utilities Commission shall treat the correspondence submitted to it on September 26, 2006, by Black Hawk Central City Ace Express’ as an informal complaint under the provisions of 4 Code of Colorado Regulations 723-1- 1301 and shall process it accordingly.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� This relief is consistent with the relief previously imposed by the Commission in connection with the successful prosecution of “show cause” proceedings.  Such proceeding are no longer specifically sanctioned by the Commission’s procedural rules and have been subsumed by Rule 1302(h) which now allows the Commission to obtain this and other forms by initiating and successfully prosecuting a formal complaint proceeding. 
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