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I. STATEMENT

1. The captioned application of Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone), was filed with the Colorado Public Utilities Commission (Commission) on March 22, 2006.  It seeks authority to extend operations under Permit No. B-9862 so as to provide contract carrier service for 24 additional contracting parties.
2. Public notice of the application was provided in the Commission’s Notice of Applications Filed on April 3, 2006.  Timely interventions were filed by the Staff of the Public Utilities Commission (Staff) and Craig S. Suwinski (Suwinski).  

3. On May 8, 2006, Keystone filed a Motion to Strike Suwinski’s Intervention Request (Motion to Strike), Motion to Shorten Response Time (Motion to Shorten) and Motion to Extend the Deadline for Filing Witness List and Exhibits (Motion to Extend).

4. The Commission deemed the application complete on May 10, 2006.  On the same day it granted Keystone’s Motion to Shorten and Motion to Extend, set the matter for hearing on June 12, 2006, and referred it to the undersigned Administrative Law Judge (ALJ).  See, Decision No. C06-0538.

5. On May 12, 2006, Suwinski filed his Response to the Motion to Strike.

6. On May 23, 2006, Keystone’s Motion to Strike was granted and the June 12, 2006, hearing date was vacated.  See, Decision No. R06-0599-I.

7. On June 5, 2006, Keystone and Staff submitted a Stipulation and Settlement Agreement (Stipulation).  The Stipulation was rejected on June 21, 2006, since it failed to deal with or resolve the issues raised by Staff in its intervention.  See, Decision No. R06-0725-I.  That decision directed that the matter proceed to hearing and set a pre-hearing conference for June 28, 2006.

8. The pre-hearing conference was held at the assigned time and place.  All parties appeared through their respective legal counsel.  Procedures and a revised procedural schedule were agreed to and the matter was re-scheduled for hearing on August 23, 2006.  See, Decision No. R06-0771-I.  The Staff’s subsequent unopposed request to modify the procedural schedule and to reschedule the hearing to September 20, 2006, was granted.  See, Decision No. R06-0954-I.

9. Keystone’s initial list of witnesses and exhibits was submitted on August 3, 2006.  That filing contained the pre-filed answer testimony and exhibits of two members of the Commission’s Staff, Dino Ioannides and John Opeka.

10. On September 20, 2006, the ALJ called the matter for hearing at the assigned time and place.  The parties appeared through their respective legal counsel. During the course of the hearing testimony was presented by the following witnesses:  Thomas Breslin, Keystone’s Director of Public Works; Charles Vasiluius, a homeowner in the Keystone Resort; Charles Bomberger, President of the Antlers Gulch Homeowners Association; Richard Winton, Vice-President of the Keystone Owners Association and President of the Quicksilver Condominium Association; J. Greg Schnacke, Chairman of the Keystone Owners Association Transportation Committee; John Opeka, a Criminal Investigator I employed by the Commission; and Dino Ioannides, a General Professional V employed by the Commission.  Exhibits 1 through 9 and 13 through 15 were marked, offered, and admitted into evidence.
  Administrative Notice was taken of Exhibits 10 through 12, 16, and 17.

11. At the conclusion of the hearing, the evidentiary record was closed and the ALJ took the matter under advisement.

12. Keystone and Staff filed their respective Statements of Position on October 2, 2006.

13. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT

14. Keystone is one of four ski areas and year-round resort facilities owned and/or operated by Vail Summit Resorts, Inc.  As pertinent to this application, it currently owns two motor carrier operating authorities issued by the Commission; namely, Certificate of Public Convenience and Necessity (CPCN) No. 20195 and Contract Carrier Permit (Permit) No. B-9862.  See, Exhibits 1 and 2.

15. Part III of CPCN 20195 (the Common Carrier Authority) authorizes Keystone to operate as a common carrier transporting passengers and their baggage, in scheduled and call-and-demand limousine service, between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado.  Part II of Permit No. 9862 (the Contract Carrier Authority) authorizes Keystone to provide transportation services within the same geographic area encompassed by the Common Carrier Authority.  See, Exhibit 3.  However, unlike the Common Carrier Authority, the Contract Carrier Authority restricts Keystone to providing transportation services only for specified contracting parties. 

16. The Commission originally granted Keystone common carrier authority in mid-2004.  See, Decision Nos. R04-0490, C04-0722 and C04-0973 in Docket No. 04A-120CP.
  The tariff initially filed by Keystone (Tariff No. 4) in connection with this service became effective on August 14, 2004.  It provided for a charge of $150.00 per bedroom per year for unlimited scheduled service for the condominium units it managed.  Those not residing in condominium units managed by Keystone were to be assessed a rate of $2.00 per trip.

17. On September 9, 2004, the Commission initiated a show cause proceeding in connection with Tariff No. 4 wherein it questioned whether the charges contained in the tariff were just, reasonable, and non-discriminatory.  See, Decision No. C04-1066 in Docket No. 04C-452CP.  On November 13, 2004, Keystone filed Tariff No. 5 and canceled Tariff No. 4.  Tariff No. 5 implemented a zero rate for services provided under the Common Carrier Authority.  This resulted in dismissal of the show cause proceeding.  See, Decision No. R04-1352.

18. On December 1, 2004, the Commission authorized Keystone to extend the Common Carrier Authority to allow it to provide the service currently described in Part III of CPCN 20195.  See, Decision No. C04-1383 in Docket No. 04A-514CP-Ext.  The tariff filed by Keystone in connection with that approval became effective on February 17, 2005, and adopted the zero rate contained in Tariff No. 5.  Thus, for some period of time, likely between November 13, 2004, and September 1, 2005, Keystone provided transportation service under the Common Carrier Authority for free.

19. At some point Keystone determined that it was unable to continue providing free transportation service and that some level of cost recovery was necessary.  It estimated the total cost of providing the service to be $1.8 million annually and determined that one-third of that cost, $600,000, should be recovered from the primary users of the service.
  It calculated that this amount could be recovered by assessing its customers a charge of $150.00 annually for each bedroom contained in a customer’s residence.  After discussions with certain members of the Commission’s Transportation Staff, and mindful of the Commission’s rate concerns that prompted the show cause proceeding referred to above, Keystone determined that it could assess this type of rate if it provided service as a contract carrier.

20. Keystone originally applied to provide service as a contract carrier within the geographic area encompassed by the Contract Carrier Authority on October 27, 2004, in Docket No. 04A-554BP-Ext.  On June 22, 2005, the ALJ assigned to that case denied the application.  See, Decision No. R05-0774.  Among other things, the ALJ found that the service proposed by Keystone was not in the nature of contract carriage and, instead, constituted common carriage.  The Commission subsequently upheld the ALJ’s recommended decision.  See, Decision Nos. C05-1103 (issued September 20, 2005) and C05-1341 (issued November 14, 2005). 

21. During the time Docket No. 04A-554BP-Ext. was pending, Keystone filed three additional applications to provide service as a contract carrier within the involved geographic area.  The first application, filed in Docket No. 04A-646BP-Ext. on December 20, 2004, sought authority to provide contract carrier services for 18 contracting parties.  It was granted on March 3, 2005.  See, Decision No. R05-0263.  The second application, filed in Docket No. 05A-035BP-Ext., on January 19, 2005, sought to extend the Contract Carrier Authority by adding an additional 31 contracting parties.  It was granted on an uncontested basis on May 17, 2005, thereby increasing to 51 the number of contracting parties to be served under the Contract Carrier Authority.  See, Decision No. R05-0586.

22. Keystone’s third application to extend the Contract Carrier Authority was filed in Docket No. 05A-452BP-Ext. on October 26, 2005.  It again sought to extend the Contract Carrier Authority by adding 40 additional contracting parties.
  It was granted, again on an uncontested basis, on December 29, 2005.  See, Decision No. C05-1482.  This increased to 88 the number of contracting parties that Keystone could serve under the Contract Carrier Authority.  In granting the application the Commission expressed concern as to whether the proposed service was common as opposed to contract carriage.  However, it concluded that Keystone’s proposal to implement a “properly enforced” pass system for its contracting parties “…demonstrated a distinguished and specialized character of the proposed service, and sufficiently differentiated the service from common carrier service.”  See, Decision Nos. C05-1340 and C05-1482, ¶ I.A.10.

23. This is Keystone’s fifth application to extend the Contract Carrier Authority. If granted, it would add another 24 contracting parties thereby increasing to 112 the number of parties to be served by Keystone under the Contract Carrier Authority.

24. If the application is granted, Keystone proposes to provide transportation service in the same manner that it provides service under the current scope of the Contact Carrier Authority.  Door-to-door, call-and-demand services will be provided for the 23 contracting parties (and their guests) who are individual homeowners.  This service consists of an individual homeowner or guest requesting service through a central telephone number.  Keystone responds by dispatching a vehicle, usually within 20 minutes, to the requested pick-up location for service to a destination within the five-mile service area.  The one involved homeowners association, Antlers Gulch Homeowners Association (Antlers Gulch), will be afforded scheduled service from a centralized location at its condominium complex.  Keystone intends to place signage at this location advising that potential riders that the transportation service is for Antlers Gulch residents only.

25. Parties wishing to avail themselves of the subject transportation services are required to enter into a standardized Transportation Agreement (the Agreement) with Keystone.  Most of the 24 parties encompassed by the application did so late in 2005 or early in 2006.  See, Exhibit 7.  They have received transportation service from Keystone since that time notwithstanding the fact that it did not hold operating authority to serve them as a contract carrier.
  Keystone made a management decision to provide service prior to obtaining the necessary authority for two reasons.  First, the contracting parties had no other transportation options.  Second, it was impractical and inefficient to file separate applications each time a contracting party agreed to enter into the Agreement.  Under these circumstances Keystone determined that it would accumulate requests for service (as evidenced by signed Agreements) and file consolidated contract carrier applications with the Commission rather than file successive individual applications.  See, Exhibit 8, pages 6-8. 

26. There are no restrictions on the ability of an individual homeowner or a homeowners association to enter into the Agreement.  Keystone will provide transportation service to any such party requesting the service and willing to sign the Agreement.  The Agreement obligates Keystone to provide the subject service for a period of one year with an option to renew for an additional year under the same terms.  Each contracting party agrees to pay Keystone an annual fee of $150.00 times the number of bedrooms in their residence.
  This entitles each contracting party and their guests to unlimited use of Keystone’s service for a one-year period.  Despite the provisions contained in Section E, Paragraph 5 of the Agreement, its terms are not negotiable.  Mr. Breslin confirmed that the Agreement has been standardized so that all contracting parties are treated the same.  This is confirmed by a review of the Agreements signed by the contracting parties encompassed by this application.  With one minor exception all the Agreements are identical.
  See, Exhibit 7.

27. Many of the individual homeowners and owners of units at Bachelors Gulch rent their homes or condominium units out during various times of the year, especially during the ski season.  The Agreement affords these renters unlimited use of Keystone’s transportation service as “guests” of the contracting parties.  No specific evidence was presented concerning the number of homeowners or Bachelor Gulch owners who regularly rent their properties or the length of these rental arrangements.  However, the testimony of the supporting witnesses stressed the importance of making Keystone’s transportation service available to such renters.
  This suggests that the practice of renting these properties to others occurs regularly, especially during the ski season.  It is also reasonable to assume that many homes/units are rented on a short-term basis (one week or less) given the recreational nature of the area.  As a result, if the application is granted Keystone will be providing transportation services to a potentially large number of additional users who are not specifically identified in the Agreements.

28. Access to Keystone’s transportation service is afforded on the basis of passes that are distributed by Keystone to the contracting parties and their guests.  Anyone holding a pass and displaying it to a Keystone driver will be afforded access to a Keystone bus.  The passes are in the form of plastic “swipe cards” that are also used as room keys.  See, Exhibit 9.  They contain the notation “Bus Pass” and are capable of being attached to a lanyard.  This allows the user to place the pass around his neck, similar to a ski pass, so it can be easily displayed when boarding a Keystone bus.  Keystone has recently spent approximately $50,000.00 in producing passes of this type.

29.   Passes are freely distributed to contracting parties and their guests.  Keystone does not limit the number of individual passes that it will distribute or require passes to be returned when those holding them depart the resort.  Nor does it require payment of a fee for replacing a lost, stolen, or misplaced pass.  The passes do not contain an expiration date and, therefore, can be used indefinitely.

30.   The pass system was implemented by Keystone in December 2005 at the urging of the Commission.  See, Decision No. C05-1482.
  It attempts to limit use of Keystone’s transportation service to only its contracting parties or their guests.  Contracting parties have been advised that neither they nor their guests will be allowed to use Keystone’s transportation services unless they display the pass upon boarding a bus.  Keystone’s drivers have also been advised of this requirement.

31. Keystone’s implementation and enforcement of the pass system has not been entirely successful.  In May 2006 Keystone submitted the report concerning the system’s effectiveness during the 2005-2006 ski season required by Decision No. C05-1482.  See, Exhibit TB-3.  It generally describes the frustrations encountered in implementing the pass system and the future additional measures it intends to take to enhance the system’s enforceability.  It estimates that the system is about 90% compliant with the Commission’s directives and describes this level of compliance as “moderately successful.”  See, Exhibit TB-3, at pages 6-7.  Mr. Breslin acknowledged that complete compliance with the Commission’s directives is virtually impossible.  It is Keystone’s understanding that the Commission does not expect that level of compliance and, instead, expects it to take “reasonable efforts” toward compliance.

32. The conclusions reached by Keystone in the above-described report are to be contrasted with the findings of the Commission’s Enforcement Staff.  In January and February 2006 Staff investigated the pass system and concluded that enforcement by Keystone was inadequate.  See, Exhibit 14 at page 3.  It then provided notice to Keystone of the observed deficiencies and advised that a civil penalty assessment notice might be forthcoming if corrective action was not taken.  See, Exhibit JPO-2.  A follow-up investigation was conducted in March 2006.  It resulted in a Staff conclusion that enforcement of the pass system continued to be inadequate.  See, Exhibit 14 at page 4.  This led to the issuance of a Civil Penalty Assessment Notice and the ultimate payment of a reduced fine by Keystone.  See, Exhibit JPO-3.

33. At the hearing Keystone presented testimony from two of the 24 contracting parties encompassed by this application.  It indicates that the transportation needs expressed by these witnesses are representative of those of the remaining 22 contracting parties.

34. Charles Vasilius has owned a five-bedroom home in Keystone Ranch for 16 years.  It is located approximately 3-4 miles from the Keystone ski area.  He, his family, and his guests previously used Keystone’s free transportation service to secure transport between his home and the ski resort.  However, he declined to enter into a contract for Keystone’s fee-based transportation service when it was first implemented.  Therefore, during the 2004-2005 ski season he, his family, and his guests used their own vehicles to go to and from the ski resort.  They found this to be very inconvenient.  It was sometimes necessary to use multiple vehicles to transport all wishing to go skiing and driving conditions were sometimes hazardous.  Also, ski area parking facilities were inadequate and were not always located in close proximity to the ski area.  

35. As a result, in December 2005 Mr. Vasilius decided to enter into the Agreement with Keystone in order to use its fee-based transportation services.  He paid for and used the service during the 2005-2006 ski season and found it to be very convenient.  Other than the requirement of presenting a pass before boarding Keystone’s bus and the payment of the per bedroom fee, Mr. Vasilius did not find the service to be any different than the free service Keystone had previously provided.  As with the prior free service, he calls Keystone with a service request.  It then dispatches a bus to his home and transports him, his family and/or his guests to and from the Keystone ski area.  Neither he, his family, nor his guests have a need for any different type of service.  He would have no objection to using common carrier transportation services so long as the characteristics of the service are the same as those currently provided.

36. Charles Bomberger is President of the Antlers Gulch, a condominium complex consisting of five buildings.  As previously indicated, it has 26 condominium units and a total of 67 bedrooms.  A number of the condominium owners rent their units during various times of the year.  Transportation to and from the Keystone ski area and between points within the proposed service area is an important amenity for their tenants and helps promote the owners’ rental activities.  Therefore, the owners have authorized Antlers Gulch to enter into the Agreement for Keystone’s transportation services and to pay the applicable $10,050.00 annual fee.

37. Prior to last year, Antlers Gulch used the free service previously provided by Keystone.  It used the fee-based service during the 2005-2006 ski season and found it to be convenient.  Mr. Bomberger testified that the prior free service was provided on a scheduled basis while the fee-based service was provided on a call-and-demand basis.
  He testified that both types of service worked well and satisfied Bachelor Gulch’s transportation needs.  He stated that Bachelor Gulch had not indicated to Keystone that it had any special transportation service needs beyond those afforded by the service previously provided. 

38. Two other non-contracting party witnesses appeared at the hearing on Keystone’s behalf.  Richard Winton is the Vice President of the Keystone Owners Association (KOA), an organization consisting of the presidents of 46 of the homeowners associations located within the Keystone Resort.  KOA consults with Keystone regarding matters of resort-wide concern.  It provided input to Keystone regarding the pass system it implemented in December 2005 described above.  Mr. Winton indicated that this system worked reasonably well even though some users had difficulty locating and then producing their passes to Keystone’s bus drivers.  KOA supports the application on the basis of its members’ interest in having a resort-wide transportation system available for their owners and tenants.  He fears that a tenant’s inability to access such a system would jeopardize an owner’s ability to rent his condominium unit.

39. Greg Schancke is Chairman of the KOA Transportation Committee.  This committee was formed when Keystone decided to move from a free to a fee-based transportation system.  It provided input to Keystone regarding that transition.  He and other members of the committee met with members of the Commission’s Transportation Staff on several occasions to discuss the manner in which a fee-based transportation could be implemented by Keystone.  He indicates that Staff advised them that Keystone’s proposal could best be implemented if it conducted operations as a contract carrier.  Mr. Schancke is also concerned that the lack of a resort-wide transportation system could impair an owner’s ability to rent his property to guests of the Keystone Resort.

40. Staff presented two witnesses in opposition to the application.  John Opeka, a Commission Investigator, conducted the investigation of Keystone’s operations summarized in paragraph 31 above.  See, Exhibit 14.  As indicated, he concluded that Keystone’s efforts in implementing and enforcing the pass system, at least with regard to its scheduled service, were inadequate notwithstanding the fact that he observed some signs of improvement during the course of the 2005-2006 ski season.  He concluded that Keystone was unable to differentiate between passengers that were authorized to use its transportation service and those that were not.  Notwithstanding his acknowledgement that the Commission’s transportation rules place no limit on the number of parties that can be served by a contract carrier, it is his opinion that Keystone’s operations are in the nature of common, as opposed to contract, carriage.  

41. Dino Ioannides supervises the Rates and Authorities Unit of the Commission’s Transportation Section.  He participated in discussions between Keystone and Staff regarding the manner in which the subject transportation services might be provided.  He acknowledged participating in Staff’s suggestion to Keystone that it might be able to implement the rate structure it favored as a contract carrier.  He contends, however, that at the time Staff made this suggestion it did not fully appreciate the scope of the transportation services Keystone intended to provide.

42. Mr. Ioannides indicated that Staff is now of the opinion that Keystone’s current and proposed service is in the nature of common carriage.  This is based primarily on its belief that Keystone cannot possibly provide specialized and unique transportation services for the large number of customers it now serves or that it seeks to serve through this application.  It contends that none of Keystone’s proposed contracting customers have defined any specialized or unique transportation need.  In Staff’s view, implementation of the pass system does not, in and of itself, constitute a specialized service sufficient to differentiate it from common carrier service.  See, Exhibit 15, page 8.  Mr. Ioannides believes that Keystone can provide the proposed service under the Common Carrier Authority, and that it can assess the desired rate through the sale of daily, weekly, monthly or yearly bus passes.  He cites the example of at least one other common carrier that has implemented such a rate.  See, Exhibit DI-1.  For these reasons, he recommends, on Staff’s behalf, that the application be denied.

III. SUMMARY OF APPLICABLE LAW

43. Keystone seeks authority to operate as a contract carrier by extending Permit No. B-9862 pursuant to § 40-11-103, C.R.S.  As a result, it must first establish that the service it intends to provide is within the definition of “contract carrier.”    See, Denver Cleanup Service, Inc. v. Public Utilities Commission, 516 P.2d 1252 (Colo. 1977) and Decision No. C03-0104 at page 10.  There is a presumption that the proposed service constitutes common carriage.  Id.  Keystone must overcome that presumption by establishing that its service is specialized and tailored to meet its contracting customers’ distinct transportation needs.  See, Rule 6203(e)(I) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6-6203(e)(I).

44. Section 40-11-101(3), C.R.S. defines a “contract carrier by motor vehicle as “…every…person… other than motor vehicle carriers as defined by section 40-10-101(4)(a), owning, controlling, operating or managing any motor vehicle in the business of transporting persons for compensation or hire, over any public highway of this state…by special contract or otherwise.”  (Emphasis added).  By contrast, § 40-10-101(4)(a), C.R.S. defines a “motor vehicle carrier” as “…every…person… owning, controlling, operating or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier…”  (Emphasis added).  A “common carrier” is then defined by § 40-1-102(3)(a)(I), C.R.S. as “[E]very person directly or indirectly affording a means of transportation…within this state by motor vehicle… by indiscriminately accepting and carrying for compensation passengers between fixed points or over established routes or otherwise….” Thus, it has been said that the principal statutory distinction between common and contract carriage is that a contract carrier is not a common carrier.  See, Denver Cleanup Service, Inc. v. Public Utilities Commission, supra.
45.   A carrier’s status is determined not by reference to its operating authority but rather by reference to what it holds itself out to be.  See, Ensco v. Weicker Transfer and Storage, 689 F.2d 921 (C.A. 10 Colo. 1982).  Common carriers hold themselves out to the public on an indiscriminant basis and will provide transportation service for all who might seek such service.  By contrast, contract carriers have an obligation to provide transportation only to their contract customers and have no obligation to others desiring carriage.  See, Ward Transport v. Public Utilities Commission, 151 Colo. 76, 376 P.2d 166 (1962); McKay v. Public Utilities Commission, 104 Colo. 402, 91 P.2d 965 (Colo. 1939).

46. The concept of “fitness” is common to both common and contract carrier applications.  It generally requires that an applicant establish that it is operationally and financially capable of providing the proposed transportation service.  One aspect of the “fitness” analysis involves an evaluation of the applicant’s ability or willingness to abide by applicable statutes and Commission regulations governing regulated carrier operations.  In this regard, the courts have upheld the Commission’s authority to deny common or contract carrier applications when it finds that an applicant’s prior unlawful behavior is intentional or constitutes a reckless, persistent, protracted or knowing disregard for the law.  See, Thacker Bros. Transportation v. Public Utilities Commission, 189 Colo. 301, 543 P.2d 719 (Colo. 1075) and Mobile Pre-Mix Transit, Inc. v. Public Utilities Commission, 618 P.2d 633 (Colo. 1980).

IV. DISCUSSION

47. Application of the above-described legal standards to the credible evidence presented in this proceeding requires that the application be denied.  Keystone has failed to bear its burden of proving that the service it proposes is contract carriage.  Indeed, the evidence establishes that the proposed service is common carriage and can, therefore, already be provided under the Common Carrier Authority.

48. The record is devoid of any evidence suggesting that the service proposed by Keystone is specialized and tailored to meet its customers’ distinct transportation needs.  None of the Agreements executed by the 24 contracting parties, all of which are virtually identical, describe the transportation service offered by Keystone or make any reference to any particular or unique transportation need of any of the parties.  Instead, the Agreements, which are non-negotiable, contain only a general recitation that the service to be offered by Keystone “…will meet Customer’s transportation needs.”

49. The transportation services proposed by Keystone are generic call-and-demand or scheduled passenger carrier services.  See, 4 CCR 723-6-6201(b) and (i).  The scheduled operations will be provided over designated routes with buses stopping at specific pick-up points at regularly scheduled times.  Call-and-demand services will be provided to or from customer locations within the subject geographic area in response to individual customer requests for service.  The scheduled services are not materially different than those previously provided by Keystone under the Common Carrier Authority and the call-and-demand services are no different than those regularly provided by properly authorized common carriers.

50. The transportation needs described by Keystone’s supporting witnesses are consistent with this offering.  None of the witnesses indicated that they had a need for any different type of service than was previously provided to them by Keystone as a common carrier.  None of the witnesses described any transportation requirement that was in any way specialized or tailored to meet their specific needs.
  This is to be contrasted to situations in which a contract carrier appropriately responds to the unique needs of its customers by, for example, dedicating specific transportation equipment, facilities or personnel to a particular customer’s exclusive use; requiring its drivers to wear uniforms supplied by the customer; equipping its vehicles with special passenger loading equipment; providing customer advertising on its vehicles; or distributing a customer’s brochures or other advertising material.  See, Decision Nos. R97-0853, C01-0727, C02-0900 and C03-0104.

51. The ALJ agrees with Staff that the pass system described above, even if properly implemented and enforced, does not constitute a specialized service sufficient to differentiate Keystone’s service from common carrier service.  It is not a transportation service.  Nor is it designed to meet the contracting customers’ transportation needs.  Indeed, given the inconvenience described by the supporting witnesses in presenting the pass before boarding a bus, it is reasonable to assume that users of the service would prefer to dispense with the pass requirement altogether.  The pass system is, instead, a device designed to meet Keystone’s need to implement some method to limit use of the service to those paying for it.  It is no different than pass systems commonly used by bus companies and other transportation providers, including common carriers, for this same purpose.  See, Exhibit DI-1.

52. Also, under the terms of Commission Decision Nos. C05-1340 and C05-1482, the pass system could only be considered a sufficiently distinguishing contract carrier service characteristic if it were properly enforced.  The evidence indicates that this has not, and likely cannot, be accomplished.  See, Exhibit 14.  Even if Keystone was somehow able to insure that all riders produced a pass before boarding its vehicles, which it admits is not possible, the broad and rather uncontrolled manner in which passes are distributed will likely result in widespread use of the service by unauthorized parties.  In this regard, the ALJ finds pertinent the fact that an unlimited number of passes can be requested by contracting parties, that passes can be freely transferred to non-contracting parties or their guests, that passes are not be returned to Keystone by renters once the term of their tenancy ends, that the passes have no expiration date, and that there is no fee imposed for replacing lost passes.

53. The evidence also establishes that, if the application is granted, Keystone will be “holding out” to provide its transportation service to the traveling public located within the subject geographic area.  As indicated above, this is the chief distinguishing characteristic of common carriage.  In this regard it is observed that virtually anyone wishing to avail themselves of Keystone’s service can do so by entering into the Agreement.  The terms of the Agreement are identical and are non-negotiable.  Therefore, all contracting parties (and their guests) will receive the same services under the same terms for payment of the same rate.  The Agreement is, therefore, akin to a common carrier tariff, the terms of which are the same for all who might wish to use the carrier’s service.

54. Although Keystone is correct that there is no Commission rule specifically limiting the number of contracting parties that a contract carrier may serve, it has been recognized that the expanding nature of a contract carrier’s operations is a relevant factor in determining whether the carrier is “holding itself out” to provide indiscriminate service to the public at large thereby crossing the line into the field of common carriage.  In this regard, while not directly controlling under Colorado law, the ALJ finds the discussion contained in Ex. Parte No. MC-119, Interstate Commerce Commission (ICC) Policy Statement Regarding the “Rule of Eight” in Contract Carrier Applications, persuasive.  See, Exhibit DI-3.

55. In that proceeding the ICC abandoned its previous policy which generally held that a contract carrier applicant seeking to serve more than eight contracting customers could not meet the federal definition of contract carriage and, as a result, was likely offering to provide common carrier services.
  In doing so, it adopted standards for determining when a contract carrier, because of a general holding out of its services, may be found to have become, in fact, a common carrier.  In this regard the ICC observed, in pertinent part, that:


A contract carrier…may, with the Commission’s approval, increase the number of its customers and still be found to be serving a limited number of persons [i.e., meet the federal definition of contract carriage] as long as its operations are not expanding so rapidly and in such a manner as to indicate that it is holding out its services to the public generally.  In determining whether a contract carrier is actually holding out its services to the public generally, the Commission will consider the similarity in the services which the carrier performs, the similarity in the types of commodities transported, and the degree of specialization required by the nature of business of its present and potential new customers.

56. Application of these principles to this case provides further support for the conclusion that Keystone holds itself out to provide what is, in fact, common carrier service.  This is the fifth application filed by Keystone since late-2004 which seeks to expand the Contract Carrier Authority.  As indicated above, the number of contracting parties served by Keystone has increased from 18 to 88 during that time.  The present application seeks to increase that number to 112.
  The transportation service provided by Keystone is the same for all similarly situated users; i.e., scheduled service for homeowners associations (and guests) and call-and-demand service for individual homeowners (and guests).  As discussed above, the contracting customers do not require any specialized services and, of course, the “commodities” transported for all contracting customers, passengers, are the same.

57. A determination of Keystone’s “fitness” is not necessary to resolve this case.  However, it is difficult to conclude that Keystone’s decision to provide regulated transportation services for its contracting customers prior to obtaining Commission authorization to do so does not constitute an intentional violation of public utilities law.  Mr. Breslin candidly admitted that this is Keystone’s practice and it is obvious from his testimony that Keystone is fully aware of the need to secure Commission approval prior to providing such service.  The ALJ does not agree that the provision of such service is de minimus and , therefore, excusable.  Nor has he been able to locate legal authority supporting such a practice on the basis of administrative efficiency.
  Keystone would be well advised to immediately discontinue this practice. 

58. There is no doubt that there is a need for transportation service within the geographic area encompassed by the application.  However, this need can already be met by Keystone under the Common Carrier Authority.  This application is not intended to respond to the specialized or unique needs of the contracting parties.  Rather, it is designed to satisfy Keystone’s need to implement a fee-based system (the $150.00 per bedroom charge) that it has had difficulty implementing as a common carrier.  The ALJ agrees with Staff that it should be possible to craft a tariff assessing rates for Keystone’s service as a common carrier that would implement a system sufficient to meet its financial needs. 

V. CONCLUSIONS OF LAW

59. Keystone has failed to bear its burden of proving that the service it proposes is contract carriage.

60. The service proposed by Keystone by this application is common as opposed to contract carrier service.

61. The application should be denied.

62. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

VI. ORDER

A. The Commission Orders That:

1. Docket No. 06A-155BP, being an application of Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc., is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The procedural orders entered in this matter did not require the pre-filing of testimony by either party.  Such pre-filing was apparently the result of an agreement between the parties designed to expedite the hearing.








� The exhibits containing the pre-filed testimony of Mr. Breslin, Mr. Opeka and Mr. Ioannides, Exhibits 8, 14 and 15, respectively, also contain sub-exhibits that are identified by the witnesses' initials and are numbered consecutively.  For example, Mr. Breslin’s direct pre-filed testimony contains three sub-exhibits, Exhibits TB-1, TB-2 and TB-3.


� These decisions extended CPCN No. 20195 by authorizing Keystone to provide scheduled and charter services within a three-mile radius of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado.


� In mid-June of 2005 Keystone requested authority to suspend operations under the Common Carrier Authority from September 1, 2005 to September 1, 2006.  That request was granted by the Commission on July 20, 2005.  See, Decision No. C05-0894 in Docket No. 05A-248CP-SPTN. On August 9, 2006, the Commission authorized Keystone to reinstate service under the Common Carrier Authority on September 1, 2006, by a minute order issued in Docket No. 06M-420CP.  The zero rate set forth in Tariff No. 5 is still in effect in connection with that service.  However, Mr. Breslin testified at the hearing that, while now active, Keystone is not currently operating the Common Carrier Authority and provides service within the subject area exclusively under the Contract Carrier Authority.


� The remaining two-thirds of the total annual cost is paid by two other divisions of the Keystone Resort, Guest Services and Mountain Operations.


� The contracting parties encompassed by this application included 40 of the 46 contracting parties encompassed by Keystone’s first contract carrier application filed in Docket No. 04A-554BP-Ext.


� Keystone could not have provided this service as a common carrier since operations under CPCN 20195 were suspended during this time.


� Contracting homeowners associations are required to pay an annual fee based on the total number of bedrooms in the condominium complex.  For example, Bachelors Gulch consists of 29 condominium units with a total of 67 bedrooms.  Therefore, it pays an annual fee of $10,050.00.  Keystone will not enter into an Agreement with individual condominium owners.


� The Agreement entered into by Bachelors Gulch contains a Section VI entitled “Special Provisions” not contained in the other Agreements.  However, this section of the Bachelors Gulch Agreement is blank.


� See the testimony of Messrs. Bomberger, Winton, and Schnacke summarized below.


� The ALJ questions Keystone’s ability to provide lawful contract carrier service for these unnamed and unknown “guests” in light of the provisions of 4 Code of Colorado Regulations (CCR) 723-6-6209(a) and (b).  Rule 6209(b) requires that all contract carrier contracts specify the names of the parties to the contract.  It is undisputed that the Agreement cannot and will not specify the names of a contracting customer’s guests.  Similarly, Rule 6209(a) precludes a contract carrier from entering into a contract for transportation with any person not named in the carrier’s permit.  If granted, the expanded Contract Carrier Authority would restrict Keystone to providing service for only the contracting parties.  Again, it is undisputed that the Contract Carrier Authority cannot and will not specify the names of a contracting customer’s guests.


� In Decision No. C05-1482 the Commission advised Keystone that it must (a) continue to enforce the pass system, (b) require riders to present a bus pass upon boarding a bus, and (c) submit a written report at the end of the 2005-2006 ski season concerning the effectiveness of the system in keeping non-contracting parties from using its transportation service.


� Section A., Paragraph 4. of the Agreement provides that Keystone will take reasonable efforts to insure that only paying customers are utilizing its services.  The term “reasonable efforts” is thereafter defined as the posting of signage at bus stops and on Keystone’s buses indicating that the services are not intended for the benefit of non-paying customers or persons.  It goes on to provide that the use of the service by non-contracting of non-paying persons will not constitute a breach of the Agreement by Keystone.


� Mr. Bomberger’s description of the service Keystone proposes to provide to Antlers Gulch is somewhat different that the service proposal described by Mr. Breslin.  As indicated previously, Mr. Breslin indicated that Keystone intended to provide scheduled service to Bachelors Gulch. Mr. Bomberger apparently understands that the service will be provided on a call-and-demand basis.


� Of the 24 contracting witnesses encompassed by the application only two appeared to testify at the hearing.  As indicated above, Keystone apparently considers this testimony representative of the needs of all 24 contracting parties.  It is difficult to understand how one party’s transportation needs can be representative of another’s since contract carrier service is, by definition, tailored to meet the unique and specialized needs of individual users of the service.  Put another way, if the transportation needs of all 24 contracting parties are the same, can they really be “specialized” or “unique”?  


� At the time Ex. Parte No. MC-119 was issued, the federal definition of contract carriage, set forth at 49 United States Code § 10101(12), defined a motor contract carrier, in part, as a person providing motor vehicle transportation under continuing contracts with a person or a “limited number of persons.”  The so-called Rule of Eight 


� Of course, as previously discussed, the number of actual users of Keystone’s service will be much higher in light of the fact that an unlimited number of “guests” of contracting parties, those who may somehow come into possession of a Keystone bus pass, and others who are not asked to produce a pass will also be able to use the service.


� Indeed, Keystone’s professed need to “aggregate” contracting customers before submitting an application to the Commission for authority to serve them provides yet another basis for the conclusion that its service is, in fact, common carriage.  No such aggregation would necessary if Keystone provided service under the Common Carrier Authority.
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